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Executive Summary

Favorable medical marijuana laws have been enacted in 37 states and the 
District of Columbia since 1978. (Five of these statesÕ laws have since expired 
or been repealed.) However, nearly half of the laws that remain on the books 
are ine"ectual, due to their reliance on the federal government to directly pro-
vide or authorize a legal supply of medical marijuana. 

Currently, 32 states and the District of Columbia have laws on the books that 
recognize marijuanaÕs medical value:

 - Since 1996, 16 states and the District of Columbia have enacted laws that 
e"ectively allow patients to use and access medical marijuana despite 
federal law. To be e"ective, a state law must remove criminal penalties for 
patients who use and possess medical marijuana with their doctorsÕ ap-
proval or certi!cation. E"ective laws must also allow patients to grow their 
own marijuana and/or allow a provider to do so for the patient. 

 - A 17th state, Maryland, has established an a$rmative defense law that pro-
tects patients who possess marijuana from jail sentences, but it does not 
allow cultivation or distribution. It also does not protect patients from ar-
rest and prosecution. 

 - Eight states solely have Ò#erapeutic Research ProgramÓ laws that fail 
to give patients legal access to medical marijuana because of federal 
obstructionism.

 - Seven states have symbolic laws that recognize marijuanaÕs medical value 
but fail to provide patients with protection from criminal penalties.

Eleven of the 17 e"ective medical marijuana laws were enacted through the 
ballot initiative process Ñ in Alaska, Arizona, California, Colorado, Maine, 
Michigan, Montana, Nevada, Oregon, Washington state, and Washington, 
D.C. #e other six e"ective laws were passed by the state legislatures of 
Delaware, Hawaii, New Jersey, New Mexico, Rhode Island, and Vermont. 
Some of the laws enacted by voters were later revised or added to by the stateÕs 
legislature or the districtÕs council.

#e federal government cannot force states to criminalize conduct that is il-
legal under federal law, nor can the federal government force state and local 
police to enforce federal laws.

Because 99% of all marijuana arrests in the nation are made by state and local 
(not federal) o$cials, properly worded state laws e"ectively protect at least 99 
out of every 100 medical marijuana users who would otherwise be prosecuted. 
Indeed, there arenÕt any known cases in which the federal government has 
prosecuted patients for small amounts of marijuana in the 16 states that have 
enacted medical marijuana laws since 1996.

Since 2001, federal courts have handed down decisions on three signi!-
cant medical marijuana cases: U.S. v. Oakland Cannabis Buyers’ Cooperative 
(OCBC), Gonzales v. Raich, and Conant v. Walters. #e U.S. Supreme Court 
issued opinions on the !rst two of these cases and declined to hear the third. 

 - In OCBC, the court determined that the medical necessity defense cannot 
be used to avoid a federal conviction for marijuana distribution; in Raich, 
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the court held that the federal government can arrest and prosecute pa-
tients in states where medical marijuana is legal under state law. Despite 
issuing unfavorable decisions in both cases, the U.S. Supreme Court did not 
in any way nullify e"ective state medical marijuana laws, nor did it prevent 
additional states from enacting similar laws. 

 - #e U.S. Supreme Court also sent the Raich case back to the Ninth U.S. 
Circuit Court of Appeals to consider additional legal issues. #e Ninth 
Circuit ruled that there is not yet a constitutional right to use marijuana to 
preserve oneÕs life. It also held that the Òmedical necessityÓ criminal defense 
cannot be used in a civil suit to prevent a federal prosecution.

 - In deciding Conant, the Ninth U.S. Circuit Court of Appeals held that doc-
tors cannot be prosecuted for recommending that their patients use medical 
marijuana. By choosing not to hear Conant, the U.S. Supreme Court let this 
protection stand. 

A handful of courts have considered or are considering whether speci!c medi-
cal marijuana laws Ñ or speci!c provisions of those laws Ñ are preempted 
(or nulli!ed) by federal law. In 2008 and 2009, the U.S. Supreme Court re-
fused to hear appeals of two California court decisions !nding that federal law 
does not preempt the challenged parts or applications of CaliforniaÕs medical 
marijuana laws. Two California appellate courts ruled on preemption charges 
related to cities licensing dispensaries. One court found that Anaheim licens-
ing dispensaries would not be preempted, while another struck down Long 
Beach licensing dispensaries and setting up a lottery for licenses, but ruled 
that the decriminalization of collectives and many regulations were not pre-
empted. In addition, in May 2011, Arizona Gov. Jan Brewer asked a federal 
court to rule whether federal law preempts the stateÕs medical marijuana law. 
#e U.S. Department of Justice, the ACLU, and others have asked the court to 
dismiss BrewerÕs case.

Ultimately, the federal executive branch should allow marijuana to move 
through the FDA approval process so that marijuana can be approved as a 
prescription medicine and sold through pharmacies. In addition, Congress 
and the president should enact legislation giving states the right to make mari-
juana medically available in any way they choose without federal interference. 
Because the federal government refuses to budge, the only way to protect 
marijuana-using patients from arrest is through legislation in the states.

#is report describes all favorable medical marijuana laws ever enacted in the 
United States, details the di"erences between e"ective and ine"ective state 
laws, and explains what must be done to give patients immediate legal access 
to medical marijuana. Accordingly, a model bill and a compilation of resourc-
es for e"ective advocacy are provided.
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Overview
Despite marijuanaÕs widely recognized therapeutic value, the medical use of 

marijuana remains a criminal o"ense under federal law. Nevertheless, favorable 
medical marijuana laws have been enacted in 37 states since 1978.1 

Many of the favorable state laws are ine"ectual, due to their reliance on the federal 
government to directly provide or authorize a legal supply of medical marijuana. 
Fortunately, since 1996, 16 states and the District of Columbia have found ways 
to help seriously ill people use medical marijuana with virtual impunity, despite 
federal law.2 

An 18th law, enacted in Maryland in May 2003 and amended in May 2011, is 
weaker than the other laws because it does not include any method of access, 
such as home cultivation and/or dispensaries. PatientsÕ only option to obtain their 
supply of medical marijuana is from drug dealers. In addition, the law only allows 
patients to raise a defense at trial; it does not prevent an arrest. #e Maryland law 
should not be used as a model for other states. 

Although the U.S. Supreme Court ruled in U.S. v. Oakland Cannabis Buyers’ 
Cooperative (OCBC) (532 U.S. 483) that the medical necessity defense cannot 
be used to avoid a federal conviction for marijuana distribution, a state may still 
remove its own criminal penalties from citizens who possess, grow, or distribute 
medical marijuana. Furthermore, a 2007 Ninth Circuit Court of Appeals decision 
Ñ Gonzales v. Raich Ñ le% open the possibility that a patient may be able to raise 
a medical necessity defense to prevent a federal criminal conviction. #e OCBC 
ruling does not nullify the 17 e"ective state and district medical marijuana laws, 
nor does it prevent other states from enacting similar laws.

#is is important because the overwhelming majority of marijuana arrests are 
made at the state and local levels, not the federal level. #e relatively few medi-
cal marijuana arrests made at the federal level almost always involve larger-scale 
distribution. In the past two and a half years, the raids on larger-scale distribution 
have been limited to states without a clear state law explicitly allowing and strictly 
regulating large-scale medical marijuana cultivation and distribution. In a June 
2011 memo, U.S. Deputy Attorney General James Cole stated, Òit is likely not an 
e$cient use of federal resources to focus enforcement e"orts on individuals with 
cancer or other serious illnesses who use marijuana as part of a recommended 
treatment regimen consistent with applicable state law, or their caregivers.Ó3

#is report analyzes the existing fed-
eral and state laws and describes what 
can be done to give patients legal ac-
cess to medical marijuana. #e most 
e"ective way to allow patients to use 
medical marijuana is for state legisla-
tures to pass bills similar to the laws in 
New Mexico, Rhode Island, and Maine.

“The most effective way 
to allow patients to use 
medical marijuana is for 
state legislatures to pass 

bills similar to the laws 
in New Mexico, Rhode 

Island, and Maine.”

1 See Appendix A.
2 See Table 1 for details on the 17 e"ective laws.
3 Cole, James M. Memorandum for United States Attorneys: Guidance Regarding the Ogden Memo in 

Jurisdictions Seeking to Authorize Marijuana for Medical Use. U.S. Department of Justice, O$ce of the Deputy 
Attorney General, June 29, 2011.
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A model state medical marijuana law, which is in&uenced by the aforementioned 

laws, can be found in Appendix Q.

Marijuana’s Medical Uses
Marijuana has a wide range of therapeutic applications, including:

relieving nausea and increasing appetite; 

reducing muscle spasms and spasticity; 

relieving chronic pain; and 

reducing intraocular (Òwithin the eyeÓ) pressure.

#ousands of patients and their doctors have found marijuana to be bene!cial 
in treating the symptoms of HIV/AIDS, cancer, multiple sclerosis, glaucoma, and 
other serious conditions.4 For many people, marijuana is the only medicine with a 
suitable degree of safety and e$cacy.

In March 1999, the National Academy of SciencesÕ Institute of Medicine (IOM) 
released its landmark study, ÒMarijuana and Medicine: Assessing the Science 
Base.Ó #e scientists who wrote the report concluded that Òthere are some limited 
circumstances in which we recommend smoking marijuana for medical uses.Ó5 

In 2010, the Center for Medicinal Cannabis Research, which was created and 
funded by the California State Legislature to Òcoordinate rigorous scienti!c studies 
to assess the safety and e$cacy of cannabis,Ó presented its !ndings. #ey included 
clinical research showing that marijuana is e"ective at relieving muscle spasticity 
associated with multiple sclerosis and at alleviating neuropathic pain, which is 
notoriously unresponsive to traditional medications.6

Marijuana is comprised of over 85 cannabinoids, or components. #e most well-
known cannabinoid, which is responsible for the Òhigh,Ó is tetrahydrocannabinol 
(THC). Although other cannabinoids also have therapeutic value, THC (currently 
in synthetic form), is the only cannabinoid that can be obtained by prescription 
in the U.S., under the brand name Marinol. Researchers discovered that the body 
has receptor proteins for THC and other cannabinoids, and that it makes its own 
similar substances, called endocannabinoids.7 

It should come as no surprise that public opinion polls !nd that most Americans 
support legal access to medical marijuana.8

4 See Appendix B for a more detailed brie!ng paper about marijuanaÕs medical uses.
5 See Appendix C for excerpts from the IOM report.
6 Grant, Igor M.D., et al. Report to the Legislature and Governor of the State of California: presenting !ndings 

pursuant to SB847 which created the CMCR and provided state funding. UC San Diego Health Sciences, 
University of California, February 11, 2010.

7 Seppa, Nathan. ÒNot just a high,Ó Science News: Vol. 177 #13 (p.16), June 19, 2010.   
http://www.sciencenews.org/view/feature/id/59872/title/Not_just_a_high

8 A January 2010 ABC News/Washington Post poll found 81% of Americans support legalizing marijuana for 
medical use. (Langer, Gary. ÒHigh Support for Medical Marijuana,Ó ABC News, January 18, 2010.)
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Criminalizing Patients
Federal marijuana penalties assign up to a year in prison for as little as one 

marijuana cigarette Ñ and up to !ve years for growing even one plant. #ere is no 
exception for medical use, and many states mirror federal law.

#ere were 858,408 marijuana arrests in the United States in 2009, 88% of which 
were for possession (not sale or manufacture).9  Even if only 1% of those arrested 
were using marijuana for medical purposes, then there are more than 7,000 medi-
cal marijuana arrests every year!

In addition, untold thousands of patients are choosing to su"er by not taking a 
treatment that could very well cause them to be convicted in 34 states.

Changing Federal Law
#e federal Controlled Substances Act of 1970 established a series of !ve Òsched-

ulesÓ (categories) into which all illicit and prescription substances are placed. 
Marijuana is currently in Schedule I, de!ning the substance as having a high 
potential for abuse and no currently accepted medical use in treatment in the 
United States.10 #e federal government does not allow Schedule I substances to 
be prescribed by doctors or sold in pharmacies. Schedule II substances, on the 
other hand, are de!ned as having accepted medical use Òwith severe restrictions.Ó 
Schedules III, IV, and V are progressively less restrictive.

#e DEA has the authority to move marijuana into a less restrictive schedule. 
Despite multiple petitions and years of litigation, it has essentially been deter-
mined that the DEA will not move a substance into a less restrictive schedule 
without an o$cial determination of Òsafety and e$cacyÓ by the U.S. Food and 
Drug Administration (FDA).11 #e DEA most recently rejected a petition to re-
schedule marijuana on July 8, 2011.12 

Unfortunately, current federal research guidelines make it nearly impossible to 
do su$cient research to meet the FDAÕs exceedingly high standard of medical 
e$cacy for marijuana.13  Since 1995, MPP has been helping scientists attempt to 
navigate federal research obstacles, and it has become clear that it will take at least 
a decade Ñ if ever Ñ for the FDA to approve the use of natural marijuana as a 
prescription medicine. And this assumes that a privately funded company is will-
ing to spend the tens of millions of dollars necessary to do the research.

Nonetheless, there are several other ways to change federal law to give patients 
legal access to medical marijuana:14

Because the FDA is part of the U.S. Department of Health and Human 
Services (HHS), the U.S. Secretary of Health and Human Services can declare 
that marijuana meets su$cient standards of safety and e$cacy to warrant 
rescheduling. However, rescheduling alone will not provide patients prescrip-
tion access to marijuana. 

9  FBI Uniform Crime Reports, Crime in the United States: 2009, published in September 2010.
10 See Appendix E for more details on the federal Controlled Substances Act.
11 Appendix B provides more information about this litigation.
12 Federal Register, Vol. 76, No. 131,  July 8, 2011, P. 40552. 
13 See Appendix B for details on the di$culties involved with marijuana research.
14  Appendix B details some of these other routes.
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Because Congress created the Controlled Substances Act (CSA), Congress can 
change it. Some possibilities include: passing a bill to move marijuana into a 
less restrictive schedule, moving marijuana out of the CSA entirely, or even 
replacing the entire CSA with something completely di"erent. In addition, 
Congress can remove criminal penalties for the medical use of marijuana re-
gardless of what schedule it is in.

HHS can allow patients to apply for special permission to use marijuana on a 
case-by-case basis. In 1978, the Investigational New Drug (IND) compassion-
ate access program was established, enabling dozens of patients to apply for 
and receive marijuana from the federal government. Unfortunately, the pro-
gram was closed to all new applicants in 1992, and only four are still receiving 
medical marijuana through the program.

All of these routes have been attempted, but have failed. Until a more sympa-
thetic president and Congress are in power, there is little chance of changing 
federal policies to give patients legal access to medical marijuana. Consequently, 
the greatest chance of success is in the states.

Changing State Laws: From 1978 to 199515 
States have been trying to give patients legal access to marijuana since 1978. By 

1991, favorable laws had been passed in 34 states and the District of Columbia. 
(#e 35th state, Hawaii, enacted its law in 2000, Maryland, the 36th state, enacted 
its law in 2003, and Delaware, the 37th state, enacted its law in 2011.) 

Unfortunately, because of numerous federal restrictions, most of these laws have 
been largely symbolic, with little or no practical e"ect. For example, several states 
passed laws stating that doctors may ÒprescribeÓ marijuana. However, federal law 
prohibits doctors from writing ÒprescriptionsÓ for marijuana, so doctors are un-
willing to risk federal sanctions for doing so. Furthermore, even if a doctor were 
to give a patient an o$cial ÒprescriptionÓ for marijuana, the states did not account 
for the fact that it is a federal crime for pharmacies to distribute it, so patients 
would have no way to legally !ll their marijuana prescriptions.

Changing State Laws: Since 1996
#e tide began to turn in 1996 with the passage of a California ballot initiative. 

California became the !rst state to e"ectively remove criminal penalties for quali-
fying patients who possess and use medical marijuana. CaliforniaÕs law, like the 
initial wave of e"ective state laws, provided access by allowing patients to cultivate 
their own medicine or to designate a caregiver to do so.  

CaliforniaÕs law speci!es that qualifying patients need a doctor to ÒrecommendÓ 
marijuana. By avoiding issuing a prescription, doctors are not violating federal 
law in order to certify their patients. (Of note, Arizona voters also passed a medi-
cal marijuana initiative in 1996, but it turned out to be only symbolic because 
it required a prescription Ñ an order to dispense a medication Ñ rather than a 
recommendation Ñ a statement of a doctorÕs professional opinion.)

15 See ÒOverview of Kinds of State LawsÓ on page 16.
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Over the next four years, seven states and the District of Columbia followed in 

CaliforniaÕs footsteps. Alaska, Oregon, Washington, and the District of Columbia 
passed similar initiatives in 1998. (Until 2010, Congress was able to prevent the 
D.C. initiative from taking e"ect because D.C. is a district, not a state, and is there-
fore subject to strict federal oversight.) Maine passed an initiative in 1999, and 
Colorado and Nevada followed suit in 2000. 

Also in 2000, Hawaii broke new ground, when it became the !rst state to enact 
a law to remove criminal penalties for medical marijuana users via a state legisla-
ture. Gov. Ben Cayetano (D), who submitted the original bill in 1999 and signed 
the !nal measure into law on June 14, 2000, said, Ò#e idea of using marijuana for 
medical purposes is one thatÕs going to sweep the country.Ó

On May 22, 2003, Gov. Robert Ehrlich of Maryland became the !rst Republican 
governor to sign workable medical marijuana legislation into law. Gov. Ehrlich 
signed H.B. 702, the Darrell Putman Compassionate Use Act, in the face of staunch 
opposition from White House drug czar John Walters. #is law was a very limited 
sentencing mitigation Ñ patients still faced arrest, a !ne of $100 and possible 
related court costs, and had no means of accessing their medicine. 

In fall 2003, CaliforniaÕs legislature and Gov. Gray Davis (D) expanded the stateÕs 
existing law to allow patients and caregivers to collectively or cooperatively culti-
vate marijuana as long as it was not done for Òpro!t.Ó #e improved law forms the 
legal basis for dispensaries operating in the state, but it does not explicitly allow 
them, and it does not include any state regulation or registration. 

Vermont became the ninth state to pass an e"ective medical marijuana law on 
May 26, 2004, when Gov. James Douglas (R) allowed S. 76, An Act Relating to 
Marijuana Use by Persons with Severe Illness, to become law without his signa-
ture. Gov. Douglas, too, was pressured by the White House drug czar to reject 
the bill, but due to the high pro!le of the medical marijuana bill in the media and 
overwhelming public support by Vermonters, he decided against a veto.

In November 2004, 62% of Montana voters approved an initiative to allow quali-
!ed patients to use and cultivate marijuana for their medical use. 

Rhode Island became the 11th state to pass an e"ective medical marijuana law in 
2006 Ñ and the !rst state to enact a medical marijuana law since the U.S. Supreme 
CourtÕs decision in Gonzales v. Raich. 

Beginning in 2007, some states began to include state-regulated dispensaries in 
their laws. In 2007, Gov. Bill Richardson (D) signed SB 523, making New Mexico 
the 12th state to protect medical marijuana patients from arrest. New MexicoÕs 
law was the !rst to allow state-regulated and state-licensed larger-scale providers. 
In addition, patients are allowed to obtain a cultivation license to grow their own 
medicine.   

On November 4, 2008, 63% of Michigan voters approved a medical marijuana 
initiative, making Michigan the 13th state with an e"ective medical marijuana 
law, and the !rst in the Midwest. MichiganÕs was the last e"ective state medical 
marijuana law enacted that relied only on home cultivation and caregivers, with-
out providing for state-regulated dispensaries. 

In 2009, the Rhode Island General Assembly broke new ground by becoming the 
!rst state to add regulated non-pro!t dispensaries, called compassion centers,'to 
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its existing law. Like the stateÕs initial law, this was enacted over Gov. CarcieriÕs 
veto. MaineÕs voters followed suit in November 2009, approving an initiative that 
added non-pro!t dispensaries, a patient and caregiver registry, and additional 
qualifying conditions to the stateÕs medical marijuana law. 

On January 18, 2010, New Jersey became the 14th medical marijuana state and 
the !rst to enact a medical marijuana law that relied solely on dispensaries, with-
out providing for home cultivation. Gov. Jon Corzine (D) signed the bill into law 
during his last week in o$ce, one week a%er the legislature approved it.

In spring 2010, the D.C. Council put the initiative voters had approved in 1998 
on hold, while it signi!cantly revised the law Congress had !nally allowed to go 
into e"ect. #e revisions signi!cantly restricted the law, by removing the option 
of home cultivation and eliminating most of the qualifying conditions. #e law 
allows !ve to eight dispensaries and up to 10 cultivation centers. 

Also in spring 2010, ColoradoÕs legislature approved a bill that expanded the 
stateÕs existing medical marijuana law by explicitly allowing, regulating, and li-
censing dispensaries (called Òmedical marijuana centersÓ) and infused product 
manufacturers. 

In November 2010, Arizona voters approved an initiative that made their state 
the 15th with an e"ective medical marijuana law. Unlike the stateÕs 1996 measure, 
this law used Òcerti!cationÓ instead of ÒprescriptionÓ to ensure it would be e"ec-
tive. #e law allows about 125 non-pro!t dispensaries and for patients or their 
caregivers to cultivate if they do not live near dispensaries. However, in May 2011, 
Gov. Jan Brewer suspended the dispensary portion of the law and announced a 
federal lawsuit questioning the validity of the stateÕs law. 

In May 2011, the Delaware Legislature passed and Gov. Jack Markell (D) signed 
legislation making Delaware the 16th medical marijuana state. Like many of the 
more recent laws, DelawareÕs new law allows for a limited number of non-pro!t 
dispensaries, three of which will be chosen based on a competitive process by 
January 1, 2013. 

Also in 2011, VermontÕs legislature and Gov. Peter Shumlin (D) enacted leg-
islation that added four non-pro!t dispensaries to the stateÕs existing medical 
marijuana law. #e stateÕs Department of Public Safety must issue four dispensary 
registrations by June 2, 2012.

In addition, in spring 2011, MarylandÕs legislature and Gov. Martin OÕMalley 
(D) approved legislation that expanded the stateÕs very limited law and established 
a medical marijuana work group. #e new law provides an a$rmative defense 
that can prevent a conviction Ñ'but not an arrest or prosecution Ñ for simple 
marijuana possession. #e law still does not allow a safe means of access, such as 
by cultivation or dispensaries. 

More than 90 million Americans Ñ about 29% of the U.S. population Ñ now 
live in the 16 states, or the federal district, where medical marijuana users are 
protected from criminal penalties under state law. See the chart in Appendix F for 
information on the number of registered patients in each state.
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What the New State Laws Do
#e 11 initiative-created laws and the six laws created by state legislatures 

are similar in what they accomplish.16 Each of the 16 states and the District of 
Columbia allow patients to possess and use medical marijuana if approved by a 
medical doctor.17 Depending on the state, patients may cultivate their own mari-
juana, designate a caregiver to do so, and/or obtain marijuana from a dispensary. 

Fourteen of the laws allow patients to cultivate a modest amount of marijuana 
in their homes Ñ'all but Delaware, New Jersey, and the District of Columbia. In 
Arizona, patient cultivation is only allowed if the patient lives more than 25 miles 
away from a dispensary. 

Eight statesÕ and the District of ColumbiaÕs laws allow for state-regulated dis-
pensing, though some of the laws are so new that their dispensaries are not yet 
up and running, and the dispensing programs in Arizona and Rhode Island are 
currently on hold. #e states with laws providing for state-registered dispensaries 
are Arizona, Delaware, Colorado, New Mexico, Maine, New Jersey, Rhode Island, 
and Vermont. In addition, California has hundreds, or even thousands, of dis-
pensaries, many of which are regulated at the local level, but there is no statewide 
licensing or regulation of them. 

Hawaii

Sixteen states and the District of Columbia have laws that protect 
patients who possess marijuana with their doctorsÕ approval and 
allow patients to cultivate marijuana or acquire it from providers.

16 States and D.C. Have E!ective Medical Marijuana Laws

Alaska

In addition to state laws, some state courts — including the Idaho Supreme Court and a Florida Court of Appeals — 
have found that patients can avoid a conviction for either possession or cultivation by proving a medical necessity 
defense. Other states have ruled against a necessity defense. Details are available at Appendix K. 

16 See Table 1 for speci!cs on each state law. Also see Appendix F for how these laws are working in the real world.
17 #e text of New MexicoÕs law does not specify that patients can cultivate marijuana; it provides for state-

regulated distribution and allows the department to determine how much marijuana patients and their 
caregivers can possess. #e New Mexico Department of Health enacted rules allowing the amount of marijuana 
patients can possess to include plants. 
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In addition, under each of the state laws, physicians are immune from liability 

for discussing or recommending medical marijuana in accordance with the law.

To qualify for protection under the law, patients must have documentation veri-
fying they have been diagnosed with a speci!ed serious illness. #e conditions 
are not speci!ed in California, although in most states there is a de!ned list of 
medical conditions.

States generally require a statement of approval signed by the patientÕs physi-
cian. To help law enforcement identify qualifying patients, all but one of the states 
(Washington) have implemented formal state registry programs that issue identi-
!cation cards to registered patients and their caregivers, though the ID cards are 
voluntary in California and Maine.

PatientsÕ marijuana possession and cultivation limits are generally restricted to 
a concrete number: one to 24 ounces of usable marijuana and six to 24 plants, 
sometimes limiting the number that can be mature. (CaliforniaÕs 1996 medical 
marijuana law permits enough marijuana Òfor the personal medical purposes of 
the patient.Ó A 2003 addition to the law, S.B. 420, guarantees protection from ar-
rest for patients who possess state-issued ID cards and up to eight ounces of usable 
marijuana and six mature plants or 12 immature plants.)

In many states, regardless of whether patients grow their own, get it from a care-
giver or dispensary, or buy it from the criminal market, a patient in possession of 
an allowable quantity of marijuana and otherwise in compliance with the law is 
protected from arrest and/or conviction. However, New Jersey and Washington, 
D.C. only allow patients to possess marijuana that was obtained from dispensaries.

To illustrate how the laws work, consider the following prototypical vignette:

ÒJoeÓ has AIDS. His doctor advised him that marijuana could boost his appetite, 
so he has three marijuana plants growing in a locked closet in his apartment, and 
he uses a smoke-free vaporizer to consume four pu"s of marijuana every evening 
before dinner. One day, JoeÕs neighbor smells marijuana and calls the police. #e 
o$cer knocks on JoeÕs door, and when Joe opens it, the o$cer sees the vaporizer 
on the table.

Luckily, Joe lives in one of the 16 states with an e"ective medical marijuana law. 
Joe acknowledges using marijuana, but then shows the o$cer his state-issued ID 
card. #e o$cer calls the state health department to verify the ID card, gives Joe 
his best wishes, and goes on his way.

If Joe lived in one of the 34 other states, he would be arrested, prosecuted, and 
possibly sent to prison.

Most of the state laws protect patients who are complying with the stateÕs law and 
have an ID card from being arrested. #e other states have a defense that can be 
raised in court to prevent a conviction.18 

18 See Appendix G for more detailed de!nitions of these defenses.
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Is There Conflict Between Modern State Laws and  
Federal Law?
In the 15 years since California and other states began protecting medical mari-

juana patients from arrest, many questions have surfaced regarding the status of 
those laws in relation to federal law. Some believe that the federal government can 
nullify state laws, or that state laws have no real value in the face of con&icting 
federal law. #at is not the case.

Even though federal authorities can penalize patients for violating federal mari-
juana laws, and a state cannot require its employees to violate federal law, a state 
government is not required to have laws identical to those of the federal gov-
ernment. A state may remove its criminal penalties for possessing, growing, or 
distributing marijuana for medical (or even non-medical) purposes. 

#is crucial distinction is o%en misunderstood: It is true that the federal gov-
ernment can enforce federal laws anywhere in the United States, even within the 
boundaries of a state that rejects those laws. Nevertheless, the federal government 
cannot force states to criminalize conduct that is illegal under federal law, nor can 
the federal government force state and local police to enforce federal laws. 

Hawaii

Alaska

Washington ,
DC

Sixteen states and Washington, D.C. have laws that protect patients who possess marijuana with 
their doctors’ approval and allow patients to cultivate or acquire marijuana.

Fifteen states have laws that recognize marijuana’s medical value, but these laws are ineffective 
because they rely on federal cooperation. 

Maryland protects medical marijuana patients from a criminal conviction. It does not allow 
cultivation or dispensaries, and it does not prevent patients’ arrest. 

32 States With Medical Marijuana Laws, 2011
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A handful of state courts have ruled on arguments that federal law preempts 

(or overrules) some or all of a stateÕs medical marijuana law. All appellate-level 
decisions on the issue have found that removing a stateÕs criminal penalties is not 
preempted by federal law, and two decisions !nding against preemption were 
denied review by the U.S. Supreme Court. However, there have been con&ict-
ing appellate court rulings in California about whether a city can actively license 
dispensaries, rather than just decriminalizing and regulating them. In addition, 
the Oregon Supreme Court found that the stateÕs medical marijuana law was pre-
empted in its application to employment law protections, though the case strongly 
indicated that the actÕs criminal law protections were not preempted.

Beginning in 2005, three California counties Ñ San Diego, San Bernardino, 
and Merced Ñ that did not want to implement the stateÕs medical marijuana ID 
card program !led suit. #e counties claimed that the ID cards and much of the 
rest of CaliforniaÕs medical marijuana law were invalid because of federal law and 
treaties. #e counties lost in the superior court in December 2006. Merced then 
dropped out of the case, and the two remaining counties lost a unanimous ruling 
at the appellate level in July 2008. #e court noted, ÒCongress does not have the 
authority to compel the states to direct their law enforcement personnel to enforce 
federal laws.Ó #e counties next appealed to the California Supreme Court, which 
denied the petition for review in October 2008. #e United States Supreme Court 
denied the countiesÕ petition for certiorari (review) in May 2009, !nalizing the 
case and allowing the appeals court decision to stand.19 

At least three other cases in California raised the issue of federal preemption. In 
City of Garden Grove v. Superior Court, the Fourth District of the California Court 
of Appeals held that the police must return medical marijuana to a patient and 
that returning the medicine is not precluded by principles of federal preemption.20 

In Quali!ed Patient Association v. Anaheim, the same court ruled against a claim 
of federal preemption in the context of a city refusing to allow a dispensing col-
lective to operate.21 However, in Ryan Pack v. Long Beach, a di"erent California 
appellate court ruled that the city could not issue permits on a lottery basis that 
do more than con!rm that the entity is exempt from state criminal penalties, but 
that the state could decriminalize collectives and cooperatives and the city could 
issue regulations.22

In May 2011, Arizona Gov. Jan Brewer and Attorney General Tom Horne !led a 
lawsuit in federal court questioning the validity of the medical marijuana program 
established in Arizona by the passage of Proposition 203 in November of 2010. 
As of publication, the federal Department of Justice, the ACLU, and attorneys for 
medical marijuana patients and providers have asked a federal judge to dismiss 
the case, but there have not yet been any rulings.  

19 County of San Diego v. San Diego NORML, 165 Cal.App.4th 798, (Cal.App. 4th Dist. 2008), review denied (Cal. 
2008), cert denied, 129 S.Ct. 2380 (2009).

20 City of Garden Grove v. Superior Court, 68 157 Cal.App.4th 355 (Cal.App. 4 th Dist. 2007), review denied (Cal. 
2008), cert denied 129 S.Ct 623 (2008).

21 Quali!ed Patients Association v. City of Anaheim, 187 Cal.App.4th 734 (Cal.App. 4 Dist., 2010).
22 Ryan Pack v. Long Beach, 2011 WL 4553155 (Cal.App. 2 Dist., 2011).
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Federal Law Enforcement and State Medical Marijuana 
Programs
#e federal-state division of power is extremely advantageous to patients who 

need to use marijuana: Because 99% of all marijuana arrests in the nation are 
made by state and local Ñ not federal Ñ o$cials, favorable state laws e"ectively 
protect 99 out of every 100 medical marijuana users who otherwise would have 
been prosecuted. Federal drug enforcement agents simply do not have the re-
sources or the mandate to patrol the streets of a state to look for cancer patients 
growing a few marijuana plants.23

32 States Considered Medical Marijuana Legislation in 2011 

Hawaii

During the 2011 legislative session:

Eighteen states considered bills to create new laws protecting medical 
marijuana patients and providers from arrest and prosecution. 

Texas considered a bill to protect medical marijuana patients from being 
convicted, but not arrested. Maryland passed a law that protects patients  
from conviction, but not arrest, for possession.  

Twelve states considered bills to amend existing, effective medical  
marijuana laws. 

Tennessee considered a bill that would have been only symbolic because 
of the use of the word Òprescribe.Ó

For more information about these bills and their statuses, please see Appendix L.

23 See FBI Uniform Crime Reports 2002. (U.S. Government Printing O$ce, 2003) p. 223, Table 4.1 and p. 224, 
Table 29 and Compendium of Federal Justice Statistics 2002. (Bureau of Justice Statistics, 2004), p. 13, Figure 1.1. 
Calculations derived from the two cited Uniform Crime Reports tables show that there were a total of 697,082 
marijuana arrests nationwide during 2002. #e Compendium of Federal Justice Statistics table states that there 
were 7,464 arrests for federal marijuana o"enses in the 12-month period ending on September 30, 2002. #us, 
the arrests for federal marijuana charges are 1.07% of the total marijuana arrests. Note, however, that the actual 
number of persons arrested by federal agents on federal charges is even lower than 7,464 Ñ 5% of persons 
arrested on federal charges were arrested by state and local agencies.
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In fact, the federal government has declared its intention not to pursue patients 

and their caregivers who possess or use small amounts of marijuana for medical 
use. However, distributors of medical marijuana are on the federal radar screen, 
particularly if they are large-scale and not registered or licensed by their states. 

In October 2009, the Department of Justice issued a memorandum to the United 
States attorneys. #en Deputy Attorney General David Ogden stated that U.S.  
attorneys in medical marijuana states Òshould not focus federal resources . . . on 
individuals whose actions are in clear and unambiguous compliance with existing 
state laws providing for the medical use of marijuana.Ó24

#e DOJ issued a narrower memorandum in June 2011. #is memo reiterated 
Òthat it is likely not an e$cient use of federal resources to focus enforcement ef-
forts on individuals with cancer or other serious illnesses who use marijuana as 
part of a recommended treatment regimen consistent with applicable state law, or 
their caregivers.Ó  However, it also stated that Òprosecution of signi!cant tra$ck-
ers of illegal drugs, including marijuana, remains a core priority.Ó25 It also de!ned 
caregivers as people caring for individuals with cancer or other serious illnesses, 
not Òcommercial operations cultivating, selling or distributing marijuana.Ó

What does this mean in practice? Since the Ogden memo was issued, the vast ma-
jority of federal medical marijuana raids have taken place in four of the 16 medical 
marijuana states Ñ California, Montana, Michigan, and Washington. Although 
di"erent in their speci!c language, the medical marijuana laws of these four states 
share a common characteristic Ñ their respective state medical marijuana laws do 
not set up any state regulation or registration system to identify those larger-scale 
providers that are operating in compliance with state laws. Colorado is the only 
state where raids have occurred that provides for state licensing of larger-scale 
growers and distributors, but the licensing law passed a%er the raids. 

In states that have enacted laws that provide for state-regulated and registered 
medical marijuana distribution centers, such as New Mexico and Maine, we have 
seen no federal raids on providers legally operating under state law. As of fall 
2011, it appears that, in practice, U.S. attorneys and the DEA have not been target-
ing providers who are in clear compliance with tightly regulated state laws that 
include state licensing or registration. (See Appendix S.)

24 Ogden, David. Memorandum for Selected United States Attorneys: Investigations and Prosecutions in States 
Authorizing the Medical Use of Marijuana. United States Department of Justice, O$ce of the Deputy Attorney 
General, October 19, 2009.

25 Cole, James M. Memorandum for United States Attorneys: Guidance Regarding the Ogden Memo in Jurisdictions 
Seeking to Authorize Marijuana for Medical Use. U.S. Department of Justice, O$ce of the Deputy Attorney 
General, June 29, 2011.
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Federal Court Rulings
Although most medical marijuana cases are resolved in state courts, some cases 

have been heard in the federal courts. 

To date, there have been only two medical marijuana cases heard by the U.S. 
Supreme Court: U.S. v. Oakland Cannabis Buyers’ Cooperative (OCBC) and 
Gonzales v. Raich.26 #ese cases do not challenge the legitimacy of state medical 
marijuana laws and therefore do not a"ect the ability of states to protect medical 
marijuana patients under state law. Instead, they focus solely on federal issues. 
(#ree more cases, Conant v. Walters and two cases where state courts ruled 
against preemption challenges, were appealed to the U.S. Supreme Court, but the 
court chose not to hear the cases.)

In the OCBC case, the U.S. Supreme Court unanimously ruled (8Ð0) that medi-
cal marijuana distributors cannot assert a Òmedical necessityÓ defense against 
federal marijuana distribution charges. #e ruling, issued on May 14, 2001, does 
not overturn state laws allowing seriously ill people to possess and grow their own 
medical marijuana.

OCBC dealt exclusively with federal law and was essentially limited to distribu-
tion issues. #e case did not question a stateÕs ability to allow patients to grow, 
possess, and use medical marijuana under state law, and it presents no foreseeable 
barriers to additional state-level protections.

At issue in Gonzales v. Raich was whether the federal government has the constitu-
tional authority to arrest and prosecute patients who are using medical marijuana 
in compliance with state laws. On June 6, 2005, the U.S. Supreme Court ruled 
6-3 that the federal government can continue arresting patients who use medical 
marijuana legally under their state laws. However, the court did not overturn state 
medical marijuana laws or in any way interfere with their continued operation.

Gonzales v. Raich does not a"ect statesÕ ability to pass medical marijuana laws 
Ñ and it does not overturn the laws now protecting the rights of Americans liv-
ing in Alaska, Arizona, California, Colorado, Delaware, Hawaii, Maine, Michigan, 
Montana, Nevada, New Jersey, New Mexico, Oregon, Rhode Island, Vermont, 
Washington state, and the District of Columbia to use medical marijuana legally 
under state laws.

Conant considered whether the federal government can punish physicians for 
discussing or recommending medical marijuana. #e U.S. District Court for the 
Northern District of California ruled in September 2000 that the federal govern-
ment cannot gag doctors in this fashion; the ruling was upheld in an October 2002 
opinion from the Ninth U.S. Circuit Court of Appeals. #e federal government 
!led an appeal with the U.S. Supreme Court, which chose not to hear the case on 
October 14, 2003. #is is the only appellate court decision on the issue of phy-
sicians recommending medical marijuana, and it is controlling law in the eight 
medical marijuana states in the Ninth Circuit. #is unanimous decision in the 
Ninth Circuit is solidly grounded in the First Amendment, and physicians who 
evaluate the risks and bene!ts of the medical uses of marijuana outside the Ninth 
Circuit should also have nothing to fear.

26 See Appendix I.
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#ere are other important federal cases that have not (yet) made it up to the U.S. 

Supreme Court; these are reviewed in Appendix I.

At the state level, the vast majority of cases that have emerged have questioned 
whether individuals or organizations are in compliance with state law and the 
extent of protections they are entitled to Ñ such as regarding employment rights 
and the right to use medical marijuana while on probation.  

Generally, state-level cases have focused on whether individuals qualify as pa-
tients or caregivers or whether they possess an amount of marijuana in excess of 
the speci!ed legal limit.

Overview of Kinds of State Laws
At various times since 1978, 37 states and the District of Columbia have had 

favorable medical marijuana laws.

Laws in !ve states have either expired or been repealed, but 32 states and D.C. 
currently have laws on the books. Although well-intentioned, most of these laws do 
not provide e"ective protection for patients who need to use medical marijuana.

Because some states have enacted more than one type of law, the totals for the 
following subsections add up to more than 37.

Effective laws
#e only laws that currently provide meaningful protection for patients are ones 

that remove state-level criminal penalties for possession and use of medical mari-
juana and provide a means of access. Sixteen states Ð Alaska, Arizona, California, 
Colorado, Delaware, Hawaii, Maine, Michigan, Montana, Nevada, New Jersey, 
New Mexico, Oregon, Rhode Island, Vermont, and Washington Ð and the District 
of Columbia have e"ective laws of this nature, all of which have been enacted 
since 1996.

Workable laws
Maryland is the only state that has what MPP considers a Òworkable law.Ó 

MarylandÕs law does not address cultivation or distribution, leaving only one op-
tion for patient access Ð drug dealers. In addition, Maryland only provides medical 
marijuana patients with an a$rmative defense at trial, meaning they are protected 
from jail sentences and !nes, but not from arrest.

Therapeutic research programs27 
#e eight states listed under this title in Appendix A, plus California, New Jersey, 

New Mexico, Rhode Island, and Washington, currently have laws that allow pa-
tients to legally use medical marijuana through state-run therapeutic research 
programs. During the late 1970s and early 1980s, at least seven states obtained all 
of the necessary federal permissions, received marijuana from the federal govern-
ment, and distributed the marijuana to approved patients through pharmacies.

27 See Appendix J for details on therapeutic research programs.
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#e federal approval process for medical marijuana research is excessively cum-

bersome. As a result, state health departments are generally unwilling to devote 
their limited resources to the long and probably fruitless application process, nor 
are they willing to spend taxpayer money administering the program. Additionally, 
many patient advocates oppose research programs as the primary mode of access 
to medical marijuana because enrollment in such programs is highly restrictive.

In sum, therapeutic research program laws are no longer e"ective because of 
federal obstructionism.

Symbolic measures/Pseudo-prescriptive access
Eight states have laws that allow patients to possess marijuana if obtained di-

rectly through a valid prescription. #e problem is that there is no legal supply 
of marijuana to !ll such a prescription. Federal law prohibits the distribution of 
marijuana and other Schedule I substances for any reason other than research. 
Doctors cannot ÒprescribeÓ marijuana, and pharmacies cannot dispense it.

Prescriptive-access laws demonstrate a stateÕs recognition of marijuanaÕs thera-
peutic value, but they are not e"ective as written without a change in federal policy.

Establishing provisions for the state government to distribute 
confiscated marijuana
Before it was repealed in 1987, an Oregon law allowed physicians to prescribe 

con!scated marijuana. Several other states have considered similar legislation, 
although it does not appear that con!scated marijuana has ever been distributed 
in any state. 

It is one thing for state governments to look the other way while patients grow 
medical marijuana for themselves, but itÕs another thing for the state government 
itself to distribute a Schedule I substance for anything other than federally-
approved research. State o$cials could be subject to federal prosecution for 
marijuana distribution if they provide marijuana to patients. Another concern is 
that con!scated marijuana may contain adulterants and would require screening, 
which could be prohibitively expensive.

Rescheduling marijuana
States have their own controlled substance schedules, which typically mirror  

the federal governmentÕs. However, states are free to schedule substances as they 
see !t.

Five states Ñ Alaska, Iowa, Montana, Oregon, and Tennessee Ñ and the District 
of Columbia currently place marijuana in schedules that recognize its therapeutic 
value.

However, there is little or no practical signi!cance to rescheduling marijuana 
on the state level because the federal schedule supersedes state schedules, and the 
federal government does not permit marijuana prescriptions. As with Òpseudo-
prescriptive accessÓ laws, it is unclear whether courts would interpret these laws 
as permitting a Òmedical necessityÓ defense.
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At least seven state legislatures Ñ California, Michigan, Missouri, New 

Hampshire, New Mexico, Rhode Island, and WashingtonÑhave passed non-
binding resolutions urging the federal government to allow doctors to prescribe 
marijuana. Non-binding resolutions are passed by one or both chambers of a 
stateÕs legislature and do not require the governorÕs signature. #e resolutions send 
a message, o$cially proclaiming the legislaturesÕ positions, but do not change 
state policy and are unlikely to be of any practical help to patients.

Laws that have expired or been repealed
In addition to the 32 states with current laws, Arkansas, Florida, North Carolina, 

and West Virginia have repealed their medical marijuana laws. In Ohio, one law 
expired and a second law was repealed. A few other states have had laws that have 
expired or been repealed, but subsequently enacted other medical marijuana laws 
that are still on the books.

And, !nally, 13 states have never had favorable medical marijuana laws.

Where Things Are Going From Here
#e 11 medical marijuana initiatives that voters approved have been described 

as the !rst wave of activity to protect medical marijuana patients nationwide. Not 
only do they provide legal protection for patients in states that collectively contain 
almost 25% of the U.S. population, they also verify AmericansÕ strong support for 
favorable medical marijuana laws.

In turn, the successes in Hawaii and !ve subsequent legislatures are the second 
wave, whereby state legislatures are enacting e"ective laws to protect medical 
marijuana patients. In the 2011 legislative session, DelawareÕs legislature enacted 
medical marijuana legislation, and 17 other state legislatures considered bills to 
allow medical marijuana under state law. 

In addition, many medical marijuana states are considering adding dispensa-
ries or collective cultivation to existing laws, or regulating existing dispensaries 
or producers. Eight state laws and the District of ColumbiaÕs now provide for 
state-regulated, state-registered larger-scale providers. Six additional states saw 
the introduction of proposals to add dispensaries or collectives to existing laws 
in 2011. Many of these proposals, as well as the new medical marijuana laws, call 
for competitive licensing of dispensary operators to ensure best practices in the 
industry. 

#e role of state legislatures in the movement to protect medical marijuana pa-
tients cannot be overstated. Only 23 states and the District of Columbia have the 
initiative process, which means that citizens in 27 states cannot directly enact their 
own laws. #ey must rely on their state legislatures to enact favorable medical 
marijuana laws, and the number of future legislative victories will depend on how 
many people e"ectively lobby their state o$cials. Moreover, legislation is much 
more cost-e"ective than ballot initiatives, which can be very expensive endeavors.
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#e passage of additional state medical marijuana laws will have the added ben-

e!t of pressuring the federal government to change its laws.

#e third and !nal wave will be a change in federal law. While it is unlikely that 
federal law will change in the immediate future, the more states act, the sooner 
federal law will change. In 2011, Rep. Barney Frank (D-Mass) introduced H.R. 
1983, which would remove marijuana from Schedule I and remove federal crimi-
nal penalties for those acting in compliance with state medical marijuana laws. 
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TABLE 1: Effective Medical Marijuana Laws in 16 States 
and Washington, D.C.
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TABLE 2: Tally of State Medical Marijuana Laws

TABLE 2:  Tally of State Medical Marijuana Laws

 
State

 
 

E!ective

 
 

Workable

"erapeutic 
Research  
Program

 
 

Symbolic

 
Non-Binding 

Resolution

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

Alabama √
Alaska √ √
Arizona √ √ √
Arkansas √
California √ √ √
Colorado √ √
Connecticut √
Delaware √
District of Columbia √ √
Florida √
Georgia √
Hawaii √
Idaho
Illinois √
Indiana
Iowa √ √
Kansas
Kentucky
Louisiana √ √
Maine √ √
Maryland √
Massachusetts √
Michigan √ √ √
Minnesota √
Mississippi
Missouri √
Montana √
Nebraska
Nevada √ √
New Hampshire √ √
New Jersey √ √
New Mexico √ √ √
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TABLE 2:  Tally of State Medical Marijuana Laws

 
State

 
 

E!ective

 
 

Workable

"erapeutic 
Research  
Program

 
 

Symbolic

 
Non-Binding 

Resolution

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

Pr
ev

io
us

ly
 h

ad

Cu
rr

en
tly

 h
as

New York √
North Carolina √
North Dakota
Ohio √ √
Oklahoma
Oregon √ √
Pennsylvania
Rhode Island √ √ √
South Carolina √
South Dakota
Tennessee √ √
Texas √
Utah
Vermont √
Virginia √
Washington √ √ √
West Virginia √
Wisconsin √
Wyoming

Totals 0
16 

plus 
D.C.

1 1 13 13
2 

plus 
D.C.

8 7

Grand Totals
16 plus 

D.C. 2 26 10 plus D.C. 7

#irty-seven states have had favorable medical marijuana laws at one point or another. Fi%een of 
those 37 states have had more than one type of medical marijuana law. California, for example, 
has both an e"ective law and a research law, while the District of ColumbiaÕs law was symbolic 
until Congress allowed it to go into e"ect. In addition to state laws, decisions in the Idaho Su-
preme Court and a Florida appellate court allow patients using marijuana for medical purposes 
to assert a necessity defense to marijuana charges in court. See Appendix K for more information.
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TABLE 3: Medical Conditions Approved for Treatment with 
Marijuana in the 16 States and One District with Medical 
Marijuana Laws

TABLE 3:  Medical Conditions Approved for Treatment with Marijuana in the  
16 States and One District with Medical Marijuana Laws

Alaska Ariz. Calif. Colo. Del. D.C. Hawaii Maine Mich. Mont. Nev. N.J. N.M. Oreg. R.I. Vt. Wash.

Specific Diseases
Cancer �— �— �— �— �— �— �— �— �— �— �— �— 4 �— �— �— �— 3 �—
Glaucoma �— �— �— �— �— �— �— �— �— �— �— 3 �— �— �— �—
AIDS or HIV �— �— �— �— �— �— �— �— �— �— �— �— 4 �— �— �— �— 3 �—
CrohnÕs disease �— �— �— �— �— �— 7 �— 8 �—

Hepatitis C �— �— 2 �— �— �— 3

Multiple sclerosis �— �— �— �— 3 �—
ALS (Lou GehrigÕs 
disease) �— �— �— �— 8

PTSD �— �— 8

Debilitating medical conditions or symptoms produced by those conditions

Cachexia, 
anorexia, or 
wasting syndrome

�— �— �— �— �— 3 �— �— �— �— �— �—8,4 �— �— �— 3 �—

Severe or chronic 
pain �— �— �— �— �— �—�� �— �— 4 �— �—8,4 �— �— 4 �— 3 �— 3

Severe or chronic 
nausea �— �— �— �— 4 �— �— �— �— �— �—8,4 �— �— �— 3 �—
Seizure disorders  
(e.g., epilepsy) �— �— �— �— �— �— �— �— �— �— �— 3 �— �— �— �— 3 �—
Muscle spasticity 
disorders (e.g., 
multiple sclerosis)

�— �— �— �— �— �— �— �— �— �— �— �— 3 �— �— �— �—

Agitation of 
AlzheimerÕs 
disease

�— �— �— �— �— 8 �—

Allows addition 
of diseases or 
conditions by state 
health agency

�— �— 1 �— �— �— �— �— �—5 6 �— �—5 �—6 �— �— �— 9

1   In addition to the speci!c diseases and conditions listed, the law covers treatment of Òany other illness for which marijuana provides 
relief.Ó

2   The law does not actually cover Hepatitis C itself, but instead covers decompensated cirrhosis, a condition that occurs at the end-stage 
of the disease.

3   Requires that the condition be resistant to conventional medicine or that reasonable medical efforts have been made over a reasonable 
amount of time without success to relieve the symptoms.

4   There are additional restrictions on this condition in this state or the term used for the symptom or condition is narrower. 
5   In addition, the law explicitly covers patients with muscular dystrophy, or Òintractable skeletal muscular spasticity,Ó or Òterminal illness, 

if the physician has determined a prognosis of less than 12 months of life.Ó
6   In addition to the specific diseases and conditions listed, the law covers certain patients admitted to hospice care.
7   Allows medical marijuana to treat Òinflammatory bowel disease, including CrohnÕs disease.Ó
8   Condition added by state agency.
9   In addition, a state agency added chronic renal failure/chronic kidney disease as a qualifying condition.
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Appendix A: State M
edical M

arijuana Laws

State-By-State Report 2011
States "at Have Never Had Medical Marijuana Laws

State Schedule Citation for Schedule

ID I 37-2705

IN I 35-48-2

KS I 65-4105

KY I 218A and 902 KAR 55:020

MO I 195.017

MS I ¤ 41-29-113

ND I 19-03.1-04

NE I ¤ 28-405

OK I 63 ¤ 2-204

PA I 35 ¤ 780-104 and 28 ¤ 25.72 Penn. Code

SD n/a ¤ 34-20B-11

UT I 58-37-4

WY I ¤ 35-7-1012 and 024 059 101 Wyoming Rules
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Government to Make Marijuana Medically Available

State Resolution Passed Resolution #

CA Sept. 2, 1993 Sen. Joint Res. No. 8

MI March 17, 1982 Sen. Conc. Res. No. 473

MO Spring 1994 Sen. Conc. Res. 14

NH not available not available

NM Spring 1982 Sen. Memorial 42

RI Spring 2005 Sen. Res. 1158

*This resolution urges the federal government to defund the federal pros-
ecution of medical marijuana patients and caregivers.

WA not available not available

NOTES:

 1. Some states use the spelling ÒmarihuanaÓ in their statutes Ñ ÒmarijuanaÓ is used in this report.

 2.  Italics for a citation indicate that it is in the stateÕs administrative code (developed by state agencies in the 
executive branch), not the stateÕs statutes (laws passed by the state legislature).

 3.  The definitions of Schedule I and Schedule II in state controlled substances acts are always similar to the 
federal definitions Ñ which can be found in Appendix E of this report Ñ unless noted otherwise. When 
marijuana is not in Schedule I or Schedule II, a clarifying description is noted.

 4.  THC is an abbreviation for tetrahydrocannabinol, the only active ingredient in dronabinol and the primary 
active ingredient in marijuana.

 5.  Dronabinol is an FDA-approved prescription drug (its trade name is Marinol), and is defined as THC Òin 
sesame oil and encapsulated in a soft gelatin capsule in a U.S. Food and Drug Administration approved drug 
product.Ó 21 CFR Sec. 1308.13(g)(1)

 6. Trivial amendments are not listed; bills that make minor, non-trivial amendments are listed.

 7.  Column with drug schedule: ÒN/AÓ simply means substance is not scheduled in state statutes or administra-
tive code.

 8.  Statute citations for medical marijuana laws: The administrative code provisions for the therapeutic research 
programs are cited when possible but are not necessarily cited for all such states.

 9.  Many states have used a dual scheduling scheme for marijuana and/or THC. In these states, marijuana and 
THC are in Schedule I but are considered to be in Schedule II when used for medical purposes. 
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100% black

white

30% black

60% black

100% PMS286

For thousands of years, marijuana has been used to treat a wide variety of ailments. Until 1937, marijuana 
(Cannabis sativa L.) was legal in the United States for all purposes. Presently, federal law allows only four Americans 
to use marijuana as a medicine.

On March 17, 1999, the National Academy of Sciences’ Institute of Medicine (IOM) concluded that “there are 
some limited circumstances in which we recommend smoking marijuana for medical uses. ” The IOM report, the 
result of two years of research that was funded by the White House drug policy office, analyzed all existing data on 
marijuana’s therapeutic uses. Please see http://www.mpp.org/SCIENCE.

MEDICAL VALUE 

Marijuana is one of the safest therapeutically active substances known. No one has ever died from an 
overdose, and it has a wide variety of therapeutic applications, including:

 Relief from nausea and appetite loss;

 Reduction of intraocular (within the eye) pressure;

 Reduction of muscle spasms; and

 Relief from chronic pain.

Marijuana is frequently beneficial in the treatment of the following conditions:

AIDS. Marijuana can reduce the nausea, vomiting, and loss of appetite caused by the ailment itself and by 
various AIDS medications. Observational research has found that by relieving these side effects, medical marijuana 
increases the ability of patients to stay on life-extending treatment. (See also CHRONIC PAIN below.) 

HEPATITIS C. As with AIDS, marijuana can relieve the nausea and vomiting caused by treatments for 
hepatitis C. In a study published in the September 2006 European Journal of Gastroenterology & Hepatology, 
patients using marijuana were better able to complete their medication regimens, leading to a 300% 
improvement in treatment success.

GLAUCOMA. Marijuana can reduce intraocular pressure, alleviating the pain and slowing — and sometimes 
stopping — damage to the eyes. (Glaucoma is the leading cause of blindness in the United States. It damages 
vision by increasing eye pressure over time.)

CANCER. Marijuana can stimulate the appetite and alleviate nausea and vomiting, which are common side 
effects of chemotherapy treatment.

MULTIPLE SCLEROSIS. Marijuana can limit the muscle pain and spasticity caused by the disease, as well as 
relieving tremor and unsteadiness of gait. (Multiple sclerosis is the leading cause of neurological disability among 
young and middle-aged adults in the United States.)

EPILEPSY. Marijuana can prevent epileptic seizures in some patients.

CHRONIC PAIN. Marijuana can alleviate chronic, often debilitating pain caused by myriad disorders and 
injuries. Since 2007, three published clinical trials have found that marijuana effectively relieves neuropathic pain 

Medical Marijuana Briefing Paper 
The Need to Change State and Federal Law

REVISED 8/11

MARIJUANA POLICY PROJECT

Appendix B: Medical Marijuana Briefing Paper
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(pain cause by nerve injury), a particularly hard to treat type of pain that afflicts millions suffering from diabetes, 
HIV/AIDS, multiple sclerosis, and other illnesses.

Each of these applications has been deemed legitimate by at least one court, legislature, and/or government 
agency in the United States.

Many patients also report that marijuana is useful for treating arthritis, migraine, menstrual cramps, alcohol 
and opiate addiction, and depression and other debilitating mood disorders.

Marijuana could be helpful for millions of patients in the United States. Nevertheless, other than for the four 
people with special permission from the federal government, medical marijuana remains illegal under federal law!

People currently suffering from any of the conditions mentioned above, for whom the legal medical options 
have proven unsafe or ineffective, have two options:

1. Continue to suffer without effective treatment; or

2. Illegally obtain marijuana — and risk suffering consequences directly related to its illegality, such as:

  an insufficient supply due to the prohibition-inflated price or scarcity; impure, contaminated, or  
chemically adulterated marijuana; 

 arrests, fines, court costs, property forfeiture, incarceration, probation, and criminal records. 

BACKGROUND 

Prior to 1937, at least 27 medicines containing marijuana were legally available in the United States. Many 
were made by well-known pharmaceutical firms that still exist today, such as Squibb (now Bristol-Myers Squibb) 
and Eli Lilly. The Marijuana Tax Act of 1937 federally prohibited marijuana. Dr. William C. Woodward of the 
American Medical Association opposed the Act, testifying that prohibition would ultimately prevent the medical 
uses of marijuana.

The Controlled Substances Act of 1970 placed all illicit and prescription drugs into five “schedules” 
(categories). Marijuana was placed in Schedule I, defining it as having a high potential for abuse, no currently 
accepted medical use in treatment in the United States, and a lack of accepted safety for use under medical 
supervision.

This definition simply does not apply to marijuana. Of course, at the time of the Controlled Substances Act, 
marijuana had been prohibited for more than three decades. Its medical uses forgotten, marijuana was considered 
a dangerous and addictive narcotic.

A substantial increase in the number of recreational users in the 1970s contributed to the rediscovery of 
marijuana’s medical uses:

  Many scientists studied the health effects of marijuana and inadvertently discovered marijuana’s medical 
uses in the process.

  Many who used marijuana recreationally also suffered from diseases for which marijuana is beneficial. By 
accident, they discovered its therapeutic value.

As the word spread, more and more patients started self-medicating with marijuana. However, marijuana’s 
Schedule I status bars doctors from prescribing it and severely curtails research.
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THE STRUGGLE IN COURT 

In 1972, a petition was submitted to the Bureau of Narcotics and Dangerous Drugs — now the Drug 
Enforcement Administration (DEA) — to reschedule marijuana to make it available by prescription.

After 16 years of court battles, the DEA’s chief administrative law judge, Francis L. Young, ruled on September 
6, 1988:

“Marijuana, in its natural form, is one of the safest therapeutically active substances known. ...”

“... [T]he provisions of the [Controlled Substances] Act permit and require the transfer of marijuana from 
Schedule I to Schedule II.”

“It would be unreasonable, arbitrary and capricious for DEA to continue to stand between those sufferers and 
the benefits of this substance. ...”

Marijuana’s placement in Schedule II would enable doctors to prescribe it to their patients. But top DEA 
bureaucrats rejected Judge YoungÕs ruling and refused to reschedule marijuana. Two appeals later, 
petitioners experienced their first defeat in the 22-year-old lawsuit. On February 18, 1994, the U.S. Court of 
Appeals (D.C. Circuit) ruled that the DEA is allowed to reject its judge’s ruling and set its own criteria — enabling 
the DEA to keep marijuana in Schedule I.

However, Congress has the power to reschedule marijuana via legislation, regardless of the  
DEAÕs wishes. 

TEMPORARY COMPASSION 

In 1975, Robert Randall, who suffered from glaucoma, was arrested for cultivating his own marijuana. He 
won his case by using the “medical necessity defense,” forcing the government to find a way to provide him with 
his medicine. As a result, the Investigational New Drug (IND) compassionate access program was established, 
enabling some patients to receive marijuana from the government.

The program was grossly inadequate at helping the potentially millions of people who need medical 
marijuana. Many patients would never consider the idea that an illegal drug might be their best medicine, and 
most who were fortunate enough to discover marijuana’s medical value did not discover the IND program. Those 
who did often could not find doctors willing to take on the program’s arduous, bureaucratic requirements.

In 1992, in response to a flood of new applications from AIDS patients, the George H.W. Bush administration 
closed the program to new applicants, and pleas to reopen it were ignored by subsequent administrations. The 
IND program remains in operation only for the four surviving, previously approved patients. 

PUBLIC AND PROFESSIONAL OPINION 

There is wide support for ending the prohibition of medical marijuana among both the public and the 
medical community:

  Since 1996, a majority of voters in Alaska, Arizona, California, Colorado, the District of Columbia, Maine, 
Michigan, Montana, Nevada, Oregon, and Washington state have voted in favor of ballot initiatives to remove 
criminal penalties for seriously ill people who grow or possess medical marijuana.

  A national ABC News/Washington Post poll released January 18, 2010 found that 81% of Americans 
“think doctors should be allowed to prescribe marijuana for medical purposes to treat their patients.” 
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Americans support Òmaking marijuana legally available for doctors to prescribe in order to reduce pain 
and suffering.Ó Polls conducted in the 11 states with medical marijuana laws during 2006 found support 
for the laws was high and steady, or (in nearly all cases) increasing.

  Organizations supporting some form of physician-supervised access to medical marijuana include 
the American Academy of Family Physicians, American Nurses Association, American Public Health 
Association, American Academy of HIV Medicine, and many others.

  A 1990 scientific survey of oncologists (cancer specialists) found that 54% of those with an opinion 
favored the controlled medical availability of marijuana and 44% had already suggested at least once that 
a patient obtain marijuana illegally. [R. Doblin & M. Kleiman, ÒMarijuana as Antiemetic Medicine,Ó Journal 
of Clinical Oncology 9 (1991): 1314-1319.]

CHANGING STATE LAWS 

The federal government has no legal authority to prevent state governments from changing their laws to 
remove state-level penalties for medical marijuana use. Sixteen states and the District of Columbia have already done 
so: Delaware, Hawaii, Rhode Island, New Jersey, New Mexico, and Vermont through their legislatures, and the others by  
ballot initiatives. State legislatures have the authority and moral responsibility to change laws to:

  exempt seriously ill patients from state-level prosecution for medical marijuana possession and  
cultivation; and

  exempt doctors who recommend medical marijuana from prosecution or the denial of any right  
or privilege.

Even within the confines of federal law, states can enact reforms that have the practical effect of removing 
the fear of patients being arrested and prosecuted under state law Ñ as well as the symbolic effect of pushing the 
federal government to allow doctors to prescribe marijuana. 

U.S. CONGRESS: THE FINAL BATTLEGROUND 

State governments that want to allow marijuana to be sold in pharmacies have been stymied by the 
federal governmentÕs overriding prohibition of marijuana.

The U.S. Supreme CourtÕs June 2005 decision in Gonzales v. Raich preserved state medical marijuana laws 
but allowed continued federal attacks on patients, even in states with such laws. While the Justice Department 
indicated in 2009 that it would refrain from raids where activity is clearly legal under state law, that policy 
change could be reversed anytime. While the Justice department indicated in 2009 that it would refrain from 
raids where activity is clearly legal under state law, that policy change could be reversed anytime.

Efforts to obtain FDA approval of marijuana also remain stalled. Though some small studies of marijuana 
have been published or are underway, the National Institute on Drug Abuse Ñ the only legal source of 
marijuana for clinical research in the U.S. Ñ has consistently made it difficult (and often nearly impossible) for 
researchers to obtain marijuana for their studies. At present, it is effectively impossible to do the sort of large-
scale, extremely costly trials required for FDA approval.

In the meantime, patients continue to suffer. Congress has the power and the responsibility to 
change federal law so that seriously ill people nationwide can use medical marijuana without fear of 
arrest and imprisonment.
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What condit ions can marijuana tr eat?

“The accumulated data indicate a potential thera-
peutic value for cannabinoid drugs, particularly for
symptoms such as pain relief, control of nausea and
vomiting, and appetite stimulation.” [p. ] 3

“[B]asic biology indicates a role for cannabinoids in
pain and control of movement, which is consistent
with a possible therapeutic role in these areas. The
evidence is relatively strong for the treatment of
pain and, intriguing although less well established,
for movement disorders.” [ . p 0 7 ]

“For patients such as those with AIDS or who are under-
going chemotherapy and who suffer simultaneously
from severe pain, nausea, and appetite loss, cannabinoid
drugs might offer broad-spectrum relief not found in any
other single medication. The data are weaker for mus-
cle spasticity but moderately promising.” [p. ] 7 7 1

“The most encouraging clinical data on the effects of
cannabinoids on chronic pain are from three studies
of cancer pain.” [ . p 2 4 1 ]

Why canÕt patients use medicines that are
already legal?

“[T]here will likely always be a subpopulation of
patients who do not respond well to other medica-
tions.” [Pp. 3, 4]

“The critical issue is not whether marijuana or
cannabinoid drugs might be superior to the new
drugs, but whether some group of patients might
obtain added or better relief from marijuana or
cannabinoid drugs.” [p. ] 3 5 1

“The profile of cannabinoid drug effects suggests that
they are promising for treating wasting syndrome in
AIDS patients. Nausea, appetite loss, pain, and
anxiety are all afflictions of wasting, and all can be
mitigated by marijuana. Although some medica-
tions are more effective than marijuana for these
problems, they are not equally effective in all
patients.” [p. ] 9 5 1

What about Marinol¨ , the major active
ingredient in mari juana in pill form?

“It is well recognized that Marinol’s oral route of
administration hampers its effectiveness because of
slow absorption and patients’ desire for more con-
trol over dosing.” [Pp. 205, 206]

Why not wait  for more research before making
marijuana legally available as a medicine?

“[R]esearch funds are limited, and there is a daunting
thicket of regulations to be negotiated at the federal
level (those of the Food and Drug Administration,
FDA, and the Drug Enforcement Administration,
DEA) and state levels.” [p. ] 7 3 1

“Some drugs, such as marijuana, are labeled
Schedule I in the Controlled Substance Act, and
this adds considerable complexity and expense to
their clinical evaluation.” [p. ] 4 9 1

“[O]nly about one in five drugs initially tested in
humans successfully secures FDA approval for mar-
keting through a new drug application.” [p. ] 5 9 1

“From a scientific point of view, research is difficult
because of the rigors of obtaining an adequate supply
of legal, standardized marijuana for study.” [ . p ] 7 1 2

Questions about medical marijuana answered by the 

Instit ute of MedicineÕs report 

Marijuana and Medicine: Assessing the Science Base*

Excerpts compiled by the Marijuana Policy Pr o j e c t

“[W]e concluded that there are some limited circumstances in which we recommend
smoking marijuana for medical uses.”

— from principal investigator Dr. John Benson’s opening remarks at IOM’s 3/17/99 news conference

*Copyright 1999 by the National Academy of Sciences (ISBN 0-309-07155-0)

Appendix C:  Excerpts from the Institute of Medicine  
1999 Report
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beset by substantial scientific, regulatory, and com-
mercial obstacles and uncertainties.” [p. ] 8 1 2

“[D]espite the legal, social, and health problems asso-
ciated with smoking marijuana, it is widely used by
certain patient groups.” [p. ] 7

Do the exist ing laws really hurt patients?

“G.S. spoke at the IOM workshop in Louisiana
about his use of marijuana first to combat AIDS
wasting syndrome and later for relief from the side
effects of AIDS medications. … [He said,] ‘Every
day I risk arrest, property forfeiture, fines, and

’ . t n e m n o s i r p m i ” [Pp. 27, 28]

Why shouldnÕt we wait for new drugs based on
marijuanaÕs components to be developed, rather
than allowing pat ients to eat or smoke natural
marijuana right now?

“Although most scientists who study cannabinoids
agree that the pathways to cannabinoid drug devel-
opment are clearly marked, there is no guarantee
that the fruits of scientific research will be made
available to the public for medical use.” [p. ] 4

“[I]t will likely be many years before a safe and effec-
tive cannabinoid delivery system, such as an inhaler,
is available for patients. In the meantime there are
patients with debilitating symptoms for whom
smoked marijuana might provide relief.” [ . p 7]

“[W]hat seems to be clear from the dearth of pro s t c u d
in development and the small size of the companies
sponsoring them is that cannabinoid development is
seen as especially risky.” [Pp. 211, 212] [IOM later notes
that it could take more than five years and cost $200-300
million to get new cannabinoid drugs approved—if ever ] .

“Cannabinoids in the plant are automatically placed
in the most restrictive schedule of the Controlled
Substances Act, and this is a substantial deterrent
to development.” [p. ] 9 1 2

I s nÕt marijuana too dangerous to be used as a
m e d i c i n e ?

“[E]xcept for the harms associated with smoking, the
adverse effects of marijuana use are within the range
of effects tolerated for other medications.” [ . p 5]

“Until the development of rapid onset antiemetic
drug delivery systems, there will likely remain a sub-
population of patients for whom standard antiemetic
therapy is ineffective and who suffer from debilitat-
ing emesis. It is possible that the harmful effects of
smoking marijuana for a limited period of time

might be outweighed by the antiemetic benefits of
marijuana, at least for patients for whom standard
antiemetic therapy is ineffective and who suffer from
debilitating emesis. Such patients should be evaluat-
ed on a case-by-case basis and treated under close
medical supervision.” [ . p 4 5 1 ]

“Terminal cancer patients pose different issues. For
those patients the medical harm associated with
smoking is of little consequence. For terminal
patients suffering debilitating pain or nausea and for
whom all indicated medications have failed to pro-
vide relief, the medical benefits of smoked
marijuana might outweigh the harm.” [p. ] 9 5 1

What should be done to help the patients who
already benefit from medical marijuana, prior to
the development of new drugs and delivery devices?

“Patients who are currently suffering from debilitating
conditions unrelieved by legally available drugs, and
who might find relief with smoked marijuana, will
find little comfort in a promise of a better drug
0 1 years from now. In terms of good medicine,

marijuana should rarely be recommended unless all
reasonable options have been eliminated. But then
what? It is conceivable that the medical and scientif-
ic opinion might find itself in conflict with drug reg-
ulations. This presents a policy issue that must
weigh—at least temporarily—the needs of individual
patients against broader social issues. Our assessment
of the scientific data on the medical value of
marijuana and its constituent cannabinoids is but
one component of attaining that balance.” [ . p 8 7 1 ]

“Also, although a drug is normally approved for
medical use only on proof of its ‘safety and efficacy ’ ,
patients with life-threatening conditions are some-
times (under protocols for ‘compassionate use’)
allowed access to unapproved drugs whose benefits
and risks are uncertain.” [p. ] 4 1

“Until a nonsmoked rapid-onset cannabinoid drug
delivery system becomes available, we acknowledge
that there is no clear alternative for people suffering
from chronic conditions that might be relieved by
smoking marijuana, such as pain or AIDS wasting.
One possible approach is to treat patients as n 1 - f o -
clinical trials (single-patient trials), in which
patients are fully informed of their status as experi-
mental subjects using a harmful drug delivery system
and in which their condition is closely monitored
and documented under medical supervision. ” …

. p [ 8] [The federal government’s “compassionate use”
program, which currently provides marijuana to four
patients nationwide, is an example of an n-of-1 study ] .
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The IOM report doesnÕt explicitly endorse state
bills and initiatives to simply remove criminal
penalties for bona fide medical marijuana users.
Does that mean that we should keep the laws
exactly as they are and keep arresting patients?

“This report analyzes science, not the law. As in any
policy debate, the value of scientific analysis is that
it can provide a foundation for further discussion.
Distilling scientific evidence does not in itself solve
a policy problem.” [p. ] 4 1

If pat ients were allowed to use medical
marijuana, wouldnÕt overall use increase?

“ y l l a n i F , there is a broad social concern that sanc-
tioning the medical use of marijuana might increase
its use among the general population. At this point
there are no convincing data to support this con-
cern. The existing data are consistent with the idea
that this would not be a problem if the medical use
of marijuana were as closely regulated as other med-
ications with abuse potential. … [T]his question is
beyond the issues normally considered for medical
uses of drugs and should not be a factor in evaluat-
ing the therapeutic potential of marijuana or
cannabinoids.” [P . p 6, 7]

“No evidence suggests that the use of opiates or cocaine
for medical purposes has increased the perception that
their illicit use is safe or acceptable.” [p. ] 2 0 1

“Thus, there is little evidence that decriminalization
of marijuana use necessarily leads to a substantial
increase in marijuana use.” [p. ] 4 0 1
[Decriminalization is defined as the removal of criminal
penalties for all uses, even recreational.]

D o e s nÕt the medical marijuana debate send
children the wrong message about marijuana?

“[T]he perceived risk of marijuana use did not change
among California youth between 1996 and 1997. 
In summary, there is no evidence that the medical
marijuana debate has altered adolescents’ perceptions
of the risks associated with marijuana use.” [p. ] 4 0 1

“Even if there were evidence that the medical use of
marijuana would decrease the perception that it can
be a harmful substance, this is beyond the scope of
laws regulating the approval of therapeutic drugs.
Those laws concern scientific data related to the
safety and efficacy of drugs for individual use; they
do not address perceptions or beliefs of the general
population.” [p. ] 6 2 1

I s nÕt marijuana too addicti ve to be used as a
m e d i c i n e ?

“Some controlled substances that are approved med-
ications produce dependence after long-term use;
this, however, is a normal part of patient manage-
ment and does not generally present undue risk to
the patient.” [p. ] 8 9

“Animal research has shown that the potential for
cannabinoid dependence exists, and cannabinoid
withdrawal symptoms can be observed. However,
both appear to be mild compared to dependence
and withdrawal seen with other drugs.” [p. ] 5 3

“A distinctive marijuana and THC withdrawal syn-
drome has been identified, but it is mild and subtle
compared with the profound physical syndrome of
alcohol or heroin withdrawal.” [Pp. 89, 90]

Proportion Of Users That 
Drug Category Ever Became Dependent (%)

l o h o c l A 5 1

Marijuana (including hashish) 9 . p [ ] 5 9

“Compared to most other drugs … dependence
among marijuana users is relatively rare.” [p. ] 4 9

“In summary, although few marijuana users develop
dependence, some do. But they appear to be less
likely to do so than users of other drugs (including
alcohol and nicotine), and marijuana dependence
appears to be less severe than dependence on other
drugs.” [p. ] 8 9

D o e s nÕt the use of marijuana cause people to
use more dangerous drugs?

“[I]t does not appear to be a gateway drug to the extent
that it is the e s u a c or even that it is the most signifi-
cant predictor of serious drug abuse; that is, care must
be taken not to attribute cause to association.” [p. ] 1 0 1

“There is no evidence that marijuana serves as a step-
ping stone on the basis of its particular physiological
effect.” [p. ] 9 9

“Instead, the legal status of marijuana makes it a
gateway drug.” [p. ] 9 9

S h o u l d nÕt medical marijuana remain illegal
because it is bad for the immune system?

“The short-term immunosuppressive effects are not
well established; if they exist at all, they are probably
not great enough to preclude a legitimate medical
use. The acute side effects of marijuana use are with-
in the risks tolerated for many medications.” [ . p 6 2 1 ]
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t D o e s n’t marijuana cause brain damage?

“Earlier studies purporting to show structural changes in
the brains of heavy marijuana users have not been
replicated with more sophisticated techniques.” [p. ] 6 0 1

Doesn’t marijuana cause amotivational syndrome?

“When heavy marijuana use accompanies these
symptoms, the drug is often cited as the cause, but
no convincing data demonstrate a causal relation-
ship between marijuana smoking and these behav-
ioral characteristics.” [Pp. 107, 108]

D o e s n’t marijuana cause health problems that
shorten the life span?

“[E]pidemiological data indicate that in the general
population marijuana use is not associated with
increased mortality.” [p. ] 9 0 1

I s n’t marijuana too dangerous for the
r e s p i r a t o ry system?

“Given a cigarette of comparable weight, as much as
four times the amount of tar can be deposited in the
lungs of marijuana smokers as in the lungs of tobac-
co smokers.” [p. ] 1 1 1

“ r e v e w o H , a marijuana cigarette smoked recreational-
ly typically is not packed as tightly as a tobacco ciga-
rette, and the smokable substance is about half that
in a tobacco cigarette. In addition, tobacco smokers
generally smoke considerably more cigarettes per day
than do marijuana smokers.” [Pp. 111, 112]

“There is no conclusive evidence that marijuana caus-
es cancer in humans, including cancers usually relat-
ed to tobacco use. … More definitive evidence that
habitual marijuana smoking leads or does not lead to
respiratory cancer awaits the results of well-designed
case control epidemiological studies.” [p. ] 9 1 1

D o n’t the euphoric side effects diminish
marijuana’s value as a medicine?

“The high associated with marijuana is not generally
claimed to be integral to its therapeutic value. But

o o m d enhancement, anxiety reduction, and mild
sedation can be desirable qualities in medications—
particularly for patients suffering pain and anxiety.
Thus, although the psychological effects of
marijuana are merely side effects in the treatment of
some symptoms, they might contribute directly to
relief of other symptoms.” [p. ] 4 8

What other therapeutic potential does marijuana
h a v e ?

“One of the most prominent new applications of
cannabinoids is for ‘neuroprotection,’ the rescue of
neurons from cell death associated with trauma,
ischemia, and neurological diseases.” [ . p 1 1 2 ]

“There are numerous anecdotal reports that marijuana
can relieve the spasticity associated with multiple
sclerosis or spinal cord injury, and animal studies have
shown that cannabinoids affect motor areas in the
brain—areas that might influence spasticity.” [ . p 0 6 1 ]

“High intraocular pressure (IOP) is a known risk fac-
tor for glaucoma and can, indeed, be reduced by
cannabinoids and marijuana. However, the effect is
too and [sic] short lived and requires too high doses,
and there are too many side effects to recommend
lifelong use in the treatment of glaucoma. The
potential harmful effects of chronic marijuana smok-
ing outweigh its modest benefits in the treatment of
glaucoma. Clinical studies on the effects of smoked
marijuana are unlikely to result in improved treat-
ment for glaucoma.” [p. 177] [Note that IOM found
that marijuana does work for glaucoma, but was uncom -
fortable with the amount that a person needs to smoke.

y l b a m u s e r P , it would be an acceptable treatment for
glaucoma patients to eat marijuana. Additionally, MPP
believes that IOM would not support arresting patients
who choose to smoke marijuana to treat glaucoma.]

Do the American people really support legal
access to medical marijuana, or were voters
simply tricked into passing medical marijuana
ballot initiatives?

“Public support for patient access to marijuana for
medical use appears substantial; public opinion polls
taken during 1997 and 1998 generally report 60-
0 7 percent of respondents in favor of allowing med-

ical uses of marijuana.” [p. ] 8 1

But shouldn’t we keep medical marijuana illegal
because some advocates want to “legalize”
marijuana for all uses?

“[I]t is not relevant to scientific validity whether an
argument is put forth by someone who believes that
all marijuana use should be legal or by someone who
believes that any marijuana use is highly damaging
to individual users and to society as a whole.” [ . p 4 1 ]

The full report by the National Academy of Sciences can be viewed online at
www.nap.edu/openbook.php?record_id=6376
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Appendix D: Surveys of Public Support for Medical Marijuana

Scienti!cally conducted public opinion polls have consistently found a majority of sup-
port for making marijuana medically available to seriously ill patients.

In addition to the following tables, which break down nationwide and state-speci!c pub-
lic opinion poll results, there have been two reports that have analyzed nationwide polls 
on medical marijuana over time.

Meta-analysis of nationwide polls
1997Ð1998: #e Institute of Medicine (IOM), in its 1999 report, Marijuana and Medicine: 

Assessing the Science Base, reported that Òpublic support for patient access to marijuana 
for medical use appears substantial; public opinion polls taken during 1997 and 1998 gen-
erally reported 60-70% of respondents in favor of allowing medical uses of marijuanaÓ (p. 
18).

1978Ð1997: A study by the Harvard School of Public Health Ñ published on March 
18, 1998, in the Journal of the American Medical Association Ñ analyzed the results of 
47 national drug policy surveys conducted between 1978 and 1997. #e study reported 
that more than 60% of the public supports the Òlegalized use of marijuana for medical 
purposes.Ó

Nationwide Medical Marijuana Public Opinion Polling Results

Date Percent in favor Margin of error/ 
respondents Wording Polling $rm/where reported

Jan. 2011 77 N/A/ 1,137 
adults

ÒIf a loved one had an illness 
for which medical marijuana 
might be prescribed, would 
you support or oppose that 
use?Ó

CBS News interviewing facil-
ity (60 Minutes/Vanity Fair 
poll)

Oct. 2010 70 ± 5.0%/514 
adults 

ÒWould you favor or oppose 
making marijuana legally 
available for doctors to pre-
scribe in order to reduce 
pain and suffering?Ó

Gallup

March 2010 73 ± 3.0%/1,500 
adults 

ÒFavor their state allowing 
the sale and use of marijuana 
for medical purposes if it is 
prescribed by a doctor?Ó

Pew Research Center

Jan. 2010 81 ± 3.5%/1,083 
adults 

ÒDo you think doctors 
should or should not be al-
lowed to prescribe marijuana 
for medical purposes to treat 
their patients?Ó

ABC News/Washington Post

Jan. 2009 72 ± 3.1%/1,053 
adults 

ÒDuring the presidential 
campaign, Barack Obama 
said he would stop fed-
eral raids against medical 
marijuana providers in the 
13 states where medical 
marijuana has become legal. 
Should President Obama 
keep his word to end such 
raids?Ó

Zogby America
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a Nationwide Medical Marijuana Public Opinion Polling Results

Date Percent in favor Margin of error/ 
respondents Wording Polling $rm/where reported

Nov. 2005 78 +/- 2% 
2,034 adults

ÒDo you support making 
marijuana legally available 
for doctors to prescribe in 
order to reduce pain and 
suffering?Ó

Gallup

2005 41.2 22,587 chiefs 
of police and 
sheriffs

ÒShould marijuana be legal-
ized in the United States for 
those who have a legitimate 
medical need for the drug?Ó

National Association of Chiefs 
of Police

Nov. 2004 72 +/- 2.37% 
1,706 adults 
aged 45 and 
older

ÒI think that adults should be 
allowed to legally use mari-
juana for medical purposes if 
a physician recommends it.Ó

International Communications 
Research, on behalf of  
AARP The Magazine

Nov. 2002 80 +/- 3.1% 
1,007 adults

ÒDo you think adults should 
be allowed to legally use 
marijuana for medical 
purposes if their doctor 
prescribes it?Ó

Harris Interactive for  
Time magazine

Jan. 2002 70 N/A ÒShould medical marijuana 
be allowed?Ó

Center for Substance Abuse 
Research, Univ. of Maryland

March 2001 73 +/- 3% 
1,513 adults

ÒRegardless of what you 
think about the personal 
non-medical use of mari-
juana, do you think doctors 
should or should not be al-
lowed to prescribe marijuana 
for medical purposes to treat 
their patients?Ó

Pew Research Center

Mar. 19-21, 1999 73 +/- 5% 
1,018 adults

Support Òmaking marijuana 
legally available for doc-
tors to prescribe in order to 
reduce pain and sufferingÓ

Gallup

1997 66 - Indepen-
dents

64 - Democrats

57 - Republicans

N/A 
responses 
divided among 
party affiliations

ÒDoctors should be allowed 
to prescribe small amounts 
of marijuana for patients suf-
fering serious illnesses.Ó

CBS News/The New York 
Times

1997 74 +/- 2.8 % 
1,000 registered 
voters

ÒPeople who find that mari-
juana is effective for their 
medical condition should be 
able to use it legally.Ó

Commissioned by the Fam-
ily Research Council

1995 79 +/- 3.1% 
1,001 registered 
voters

ÒIt would be a good idea 
É to legalize marijuana to 
relieve pain and for other 
medical uses if prescribed by 
a doctor.Ó

Belden & Russonello on 
behalf of the American Civil 
Liberties Union
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State-Speci!c Medical Marijuana Public Opinion Polling Results

State Date % in 
favor

Margin of error/ 
respondents Wording Polling $rm/ 

where reported

Alabama July 2004 75 312 respondents ÒWould you approve or dis-
approve of allowing doctors 
to prescribe marijuana for 
medical purposes?Ó

University of South Ala-
bama, commissioned by 
the Mobile Register

Alaska March 
2006

74 
(54% 

strongly 
favor, 
20% 

some-
what 
favor) 

+/-4.3%  
500 adults

ÒUnder present Alaska state 
law, it is legal for people 
who have cancer, AIDS, 
and other serious illnesses 
to use and grow marijuana 
for medical purposes, as 
long as their physician 
approves.  Overall, do you 
strongly favor, somewhat 
favor, somewhat oppose, or 
strongly oppose this law?Ó

Goodwin Simon Strate-
gic Research, on behalf 
of MPP

Arizona Feb. 2009 64 ± 4.0%/600 likely 
AZ voters

Support a measure to Òal-
low Arizona residents with 
cancer, AIDS, multiple 
sclerosis, and other seri-
ous illnesses to grow and 
use marijuana for medi-
cal purposes, as long as 
their physician approves? 
It would also permit the 
establishment of medical 
marijuana dispensaries to 
allow patients to purchase 
medical marijuana legally.Ó

Goodwin Simon Victoria 
Research

Arkansas Nov. 2002 62 +/- 4.1%

600 voters (exit 
poll)

Support Òa law that would 
allow people with cancer 
and other debilitating 
medical conditions to 
register in a state-regulated 
program permitting them 
to grow and use a limited 
amount of marijuana for 
medical purposesÓ

Zogby International poll 
commissioned by the 
Arkansas Alliance for 
Medical Marijuana 

California Oct. 2009 74 ± 4.0%/625 regis-
tered voters in Los 
Angeles County

ÒDo you support or oppose 
the California law that 
allows medical patients to 
use, grow, and purchase 
medical marijuana to treat 
their illnesses when medical 
marijuana is recommended 
by their doctor?Ó

Mason-Dixon Polling & 
Research, Inc. 

Colorado Feb. 2002 77 +/- 2.6% to 3.1% 
between 1,004 and 
1,464 adults

ÒWhat is your level of sup-
port for the current medical 
marijuana law?Ó

Lucas Organization 
and Arlington Research 
Group, on behalf of MPP

Connecticut March 
2011

79 ± 2.4%/1,693 CT 
voters

ÒDo you support allow-
ing a doctor to prescribe 
marijuana for medical 
purposes?Ó

Quinnipiac, telephone 
survey
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State Date % in 
favor

Margin of error/ 
respondents Wording Polling $rm/ 

where reported

District of 
Columbia

Jan. 2010 80 ± 3.0%/1,135 adult 
residents of D.C.

ÒDo you think doctors 
should or should not be 
allowed to prescribe mari-
juana for medical purposes 
to treat their patients?Ó

Washington Post,  
telephone survey

Florida June 2006 64 ± 3.4%/811 likely 
FL voters

ÒDo you support allowing 
people with cancer, mul-
tiple sclerosis, and other 
serious illnesses to use and 
grow their own marijuana 
for medical purposes, as 
long as their physician ap-
proves?Ó 

Goodwin Simon Victoria 
Research

Georgia April 2001 69 +/- 4.5% 
500 adults

Favor medical marijuana Survey USA for KUSA 
(Denver), reported in  
The People Have Spoken

Hawaii Feb. 2000 77 +/- 3.7% 
703 registered 
voters

Favor Òthe Hawaii State 
Legislature passing a law in 
Hawaii to allow seriously 
or terminally ill patients to 
use marijuana for medical 
purposes if supported by 
their medical doctorÓ

QMark Research & Poll-
ing on behalf of the Drug 
Policy Forum  
of Hawaii

Idaho Sept.-Oct. 
2010

61 ± 3.9%/400  
respondents

ÒDo you support or op-
pose state laws that allow 
marijuana use for medical 
purposes with a doctorÕs 
prescription?Ó

Northwest OpinionScape

Illinois Feb. 2008 68 +/- 4% 
625 registered 
voters

ÒDo you support allowing 
seriously and terminally ill 
patients to use and grow 
medical marijuana for 
personal use if their doctors 
recommend it?Ó

Mason-Dixon Polling & 
Reporting, Inc., on behalf 
of MPP

Iowa Feb.  2010 64 ± 3.5%/805 adults ÒDo you favor or oppose 
allowing medical marijuana 
in Iowa?Ó

Selzer & Co. for The Des 
Moines Register

Maine October 
2006

67 +/- 4% 
625 likely voters

Support Òpresent Maine 
state law, [which allows] for 
people who have cancer, 
AIDS, or other serious 
illnesses to use and grow 
marijuana for medical 
purposes, as long as their 
physician approvesÓ

Mason-Dixon Polling & 
Research, Inc. on behalf 
of MPP
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State-Speci!c Medical Marijuana Public Opinion Polling Results

State Date % in 
favor

Margin of error/ 
respondents Wording Polling $rm/ 

where reported

Maryland Feb.  2011 72 N/A/1,076 MD 
voters

ÒThe Maryland Legis-
lature is considering a 
bill to make Maryland 
the 16th state to allow 
medical marijuana. The bill 
would allow patients with 
multiple sclerosis, cancer, 
debilitating pain, and other 
serious illnesses to use and 
purchase marijuana for 
medical purposes with their 
doctorsÕ approval after con-
ventional treatments have 
been tried. Do you support 
this proposal?Ó

Public Policy Polling

Massachusetts Sept. 2009 81 N/A/500 registered 
voters

Support allowing Òseriously 
ill patients to use, grow, 
and purchase marijuana for 
medical purposes if they 
have the approval of their 
physicians?Ó 

Suffolk University

Michigan Jan. 2011 61 ± 4.0%/600 re-
spondents

ÒIf you were voting on this 
issue again today, would 
you vote YES to approve the 
medical use of marijuana in 
Michigan?Ó

Marketing Resource 
Group, Inc.

Minnesota May 2008 64 +/- 4.3% 
500 registered 
voters

ÒThink marijuana should 
be legal when used for 
medicinal purposesÓ

SurveyUSA

Montana Feb. 2011 63 N/A/2,212 MT 
voters

ÒDo you support allow-
ing patients with multiple 
sclerosis, cancer, and other 
serious illnesses to have the 
freedom to use marijuana 
for medical purposes with 
their doctorsÕ approval?Ó

Public Policy Polling

Nebraska Feb. 2002 64 +/- 2.6% to 3.1%  
between 1,004 and 
1,464 adults

Support an initiative that 
Òwould remove the threat of 
arrest and all other penal-
ties for seriously ill patients 
who use and grow their 
own medical marijuana 
with the approval of their 
physiciansÓ

Lucas Organization 
and Arlington Research 
Group, on behalf of MPP

Nevada Feb. 2002 79 +/- 2.6% to 3.1% 
between 1,004 and 
1,464 adults

ÒWhat is your level of sup-
port for the current medical 
marijuana law?Ó

Lucas Organization 
and Arlington Research 
Group, on behalf of MPP

New  
Hampshire

April 2008 71  +/- 4% 
625 registered 
voters

Support Òchanging the law 
in New Hampshire to allow 
seriously and terminally ill 
patients to use and grow 
medical marijuana for 
personal use if their doctors 
recommend it?Ó

Mason-Dixon Polling & 
Research, Inc., on behalf 
of MPP
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State Date % in 
favor

Margin of error/ 
respondents Wording Polling $rm/ 

where reported

New Jersey May 2006 86 +/- 3.7% 
700 registered 
voters

ÒSeriously ill patients 
should have access to mari-
juana for medical purposes 
if a physician recommends 
it?Ó

The Polling Company, 
Inc.

New Mexico Sept. 2002 72 +/- 5% 
421 registered and 
likely voters

Favor Òlegalizing marijuana 
use by those who have 
serious medical conditions, 
to alleviate pain and other 
symptomsÓ

New Mexican/KOB-
TV poll conducted by 
Mason-Dixon Polling & 
Research, ÒPoll: Voters 
Support Medical Pot,Ó  
(Terrell, Steve) Santa Fe 
New Mexican, October 
5, 2002

New York Jan.-Feb. 
2010

71 ± 2.1%/2,182 regis-
tered NY voters

ÒDo you support a bill 
allowing adults to legally 
use marijuana for legal 
purposes if their doctor 
prescribes it?Ó

Quinnipiac University

North Dakota August 
2003

57 +/- 3.6% 
800 registered 
voters

ÒSupport an initiative that 
would allow seriously ill 
patients who have ap-
proval from their doctors 
to receive an ID card from 
the health department, 
which would allow them to 
possess up to one ounce of 
marijuana and grow up to 
six plants?Ó

The Southwest Group, on 
behalf of MPP

Ohio April 2009 73 ± 3.4%/818 adults ÒFavor allowing Ohio doc-
tors to prescribe marijuana 
for medical purposes to 
treat their patients?Ó

The Ohio Poll, Institute 
for Policy Research,  
University of Cincinnati

Oregon Sept.-Oct. 
2010

64 ± 3.9%/400  
respondents

ÒDo you support or op-
pose state laws that allow 
marijuana use for medical 
purposes with a doctorÕs 
prescription?Ó

Northwest OpinionScape

Pennsylvania May 2010 80 ± 3.1%/1,023 adult 
residents of PA

ÒGenerally speaking, do 
you favor or oppose al-
lowing adults to legally 
use marijuana for medical 
purposes if a doctor recom-
mends it?Ó

Center for Opinion  
Research, Floyd Institute 
for Public Policy, Frank-
lin & Marshall College

Rhode Island Sept. 2006 79 +/- 4.0% 
 625 likely voters

Support Rhode IslandÕs 
law allowing Òpeople who 
have cancer, AIDS, or other 
serious illnesses to use and 
grow marijuana for medical 
purposes, as long as their 
physician approvesÓ

Mason-Dixon  
Polling & Research, Inc.
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State-Speci!c Medical Marijuana Public Opinion Polling Results

State Date % in 
favor

Margin of error/ 
respondents Wording Polling $rm/ 

where reported

South Dakota March 
2006

52 N/A/500  
respondents

Would you support an 
initiative that would Òallow 
people with cancer, mul-
tiple sclerosis, and other 
serious illnesses to use and 
grow their own marijuana 
for medical purposes, as 
long as their physician ap-
proves?Ó

Goodwin Simon  
Strategic Research

Texas May 2010 69 ± 3.5%/800  
registered voters

ÒSupport medical  
marijuana?Ó

University of Texas/ 
Texas Tribune

Vermont October 
2006

74 +/- 4% 
625 registered 
voters

Support Òpresent Vermont 
state law, [which allows] for 
people who have cancer, 
AIDS, or other serious 
illnesses to use and grow 
marijuana for medical 
purposes, as long as their 
physician approvesÓ

Mason-Dixon Polling & 
Research, Inc., on behalf 
of MPP

Virginia June 2001 75 +/- 3% 
686 adults

ÒDo you agree that doc-
tors should be allowed to 
prescribe marijuana for 
medical use when it reduces 
pain from cancer treatment 
or other illnesses?Ó

Virginia Tech Center for 
Survey Research

Washington Sept.-Oct. 
2010

78 ± 3.9%/400  
respondents

ÒDo you support or op-
pose state laws that allow 
marijuana use for medical 
purposes with a doctorÕs 
prescription?Ó

Northwest OpinionScape

Wisconsin July 2005 76 +/-4% 
600 residents

Support a bill that would 
Òallow people with cancer, 
multiple sclerosis, or other 
serious illnesses to use 
marijuana for medical 
purposes, as long as their 
physician approvesÓ

Chamberlain Research 
Consultants, on behalf 
of MPP

Wyoming Feb. 2002 65 +/- 2.6% to 3.1% 
 between 1,004 and 
1,464 adults

Support an initiative that 
Òwould remove the threat of 
arrest and all other penal-
ties for seriously ill patients 
who use and grow their 
own medical marijuana 
with the approval of their 
physiciansÓ

Lucas Organization 
and Arlington Research 
Group, on behalf of MPP
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Appendix E: The Federal Controlled Substances Act  
(and Drug Schedules) 
#e federal Controlled Substances Act of 1970 created a series of !ve schedules 

establishing varying degrees of control over certain substances. Marijuana and 
its primary active ingredient Ñ tetrahydrocannabinol (THC) Ñ are presently in 
Schedule I. As such, doctors may not prescribe marijuana under any circumstances.

Although the DEA has not rescheduled marijuana, it has made the drug 
ÒdronabinolÓ available by prescription. Dronabinol Ñ marketed as ÒMarinolÓ Ñ 
is synthetic THC in sesame oil in a gelatin capsule. Dronabinol is currently in 
Schedule III. #e DEA has proposed a rule to also make natural THC, including 
in forms other than gelatin capsules, Schedule III. #is proposal would allow for 
generic versions of dronabinol. Unfortunately, evidence indicates that dronabinol 
is less e"ective than marijuana for many patients.

Most states mirror the scheduling criteria established by the federal government. 
However, marijuana has been assigned to Schedule II or lower in a few states that 
have recognized its medicinal value and/or relative safety.1 Rescheduling on the 
state level is largely symbolic at this time Ñ doctors may not prescribe marijuana 
in those states because the federal schedules supersede state law.

#e criteria for each of the schedules, listed in Title 21 of the U.S. Code, Section 
812(b) (21 U.S.C. 812(b)), and a few example substances from Title 21 of the Code 
of Federal Regulations, Section 1308, are:

Schedule I (includes heroin, LSD, and marijuana)
A. #e drug or other substance has a high potential for abuse.

B. #e drug or other substance has no currently accepted medical use in 
treatment in the United States.

C. #ere is a lack of accepted safety for use of the drug or other substance 
under medical supervision.

Schedule II (includes morphine, used as a painkiller, and cocaine, used 
as a topical anesthetic)

A. #e drug or other substance has a high potential for abuse.

B. #e drug or other substance has a currently accepted medical use in 
treatment in the United States or a currently accepted medical use with severe 
restrictions.

C. Abuse of the drug or other substance may lead to severe psychological or 
physical dependence.

__________________________________________________________________________________________

1  See Appendix A.
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) Schedule III (includes anabolic steroids and Marinol)

A. #e drug or other substance has a potential for abuse less than the drugs or 
other substances in Schedules I and II.

B. #e drug or other substance has a currently accepted medical use in 
treatment in the United States.

C. Abuse of the drug or other substance may lead to moderate or low physical 
dependence or high psychological dependence.

Schedule IV (includes Valium and other tranquilizers)
A. #e drug or other substance has a low potential for abuse relative to the 
drugs or other substances in Schedule III.

B. #e drug or other substance has a currently accepted medical use in 
treatment in the United States.

C. Abuse of the drug or other substance may lead to limited physical 
dependence or psychological dependence relative to the drugs or other 
substances in Schedule III.

Schedule V (includes codeine-containing analgesics)
A. #e drug or other substance has a low potential for abuse relative to the 
drugs or other substances in Schedule IV.

B. #e drug or other substance has a currently accepted medical use in 
treatment in the United States.

C. Abuse of the drug or other substance may lead to limited physical 
dependence or psychological dependence relative to the drugs or other 
substances in Schedule IV.
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Appendix F: How the Effective State Laws Are Working
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Delaware
On May 13, 2011, Gov. Jack Markell (D) signed comprehensive medical mari-

juana legislation into law (SB 17), making Delaware the 16th medical marijuana 
state. #is also made Delaware the second Mid-Atlantic state, and the !%h in the 
Northeast, with a law removing criminal sanctions for medical marijuana and 
providing safe access to patients. 

#e passage of SB 17 followed a two-and-a-half year campaign led by MPP, 
which involved working closely with patient advocates and legislative champions. 
On March 31, 2011, the Delaware Senate approved SB 17 in a vote of 18-3. On 
May 5, 2011, the House of Representatives made amendments and voted 27-14 
to approve the !nal bill. Sixty-six percent of the House and 81% of the Senate (17 
senators) voted for the !nal bill, clearing the required three-!%hs vote threshold 
mandated because of the billÕs revenue provisions. SB 17 also had strong bipartisan 
support, with bipartisan sponsors in both chambers. It received eight Republican 
votes, including a majority of Senate Republicans. 

#e Delaware Medical Marijuana Act, which contains many elements of MPPÕs 
model bill, went into e"ect on July 1, 2011, and patients may now assert a limited 
a$rmative defense to marijuana possession charges in court until 75 days a%er 
registry identi!cation card applications become available. A%er the Department 
of Health begins issuing registry identi!cation cards (likely around July 1, 2012), 
registered patients who comply with the law will be protected from arrest, pros-
ecution, and other statewide civil and criminal penalties if they possess no more 
than six ounces of marijuana. 

Patients may have one caregiver to possess and pick up marijuana on their behalf, 
and the law also includes an organized system of tightly regulated, state-licensed 
not-for-pro!t compassion centers to distribute medical marijuana. #e state is 
expected to license six compassion centers, with at least one in each of DelawareÕs 
three counties. #e !rst three must be registered by January 1, 2013. #e law does 
not include home cultivation because there was not enough support for such a 
provision in the legislature.  

To qualify, a patient must have one of the listed debilitating medical conditions 
Ñ cancer; HIV/AIDS; decompensated cirrhosis; multiple sclerosis; amyotrophic 
lateral sclerosis (ALS); agitation of AlzheimerÕs disease; post traumatic stress 
disorder (PTSD); or a medical condition that produces wasting syndrome, intrac-
table nausea, seizures, severe and persistent muscle spasms, or severe debilitating 
pain that has not responded to other treatments for more than three months or for 
which other treatments produced serious side e"ects. #e patientÕs doctor must 
certify in the course of a bona !de physician-patient relationship that Òthe patient 
is likely to receive therapeutic or palliative bene!t from the medical use of mari-
juana to treat or alleviate the patientÕs debilitating medical condition.Ó 

Delaware recognizes medical marijuana cards issued by other states for con-
ditions that qualify under Delaware law. #e law also includes extensive civil 
discrimination protections for medical marijuana patients in the areas of employ-
ment, housing, education, organ transplants, and child custody, visitation, and 
parental rights. 
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Arizona
On November 2, 2010, Arizona voters enacted a medical marijuana initiative  

Ñ Proposition 203 Ñ  with 50.13% of the vote. Prop. 203 was the only statewide 
marijuana-related initiative to pass in any state in 2010. #e law passed even as 
that same Arizona electorate &ipped control of its Congressional delegation to 
Republicans and expanded the conservative majority in both chambers of the 
state legislature, further demonstrating that compassionate medical marijuana 
laws are supported by voters of both parties.

#e law, which MPP dra%ed and backed the campaign for, went into e"ect on 
December 10, 2010. Like DelawareÕs law, ArizonaÕs included a provision allowing 
patients to raise their medical need for marijuana in court as an a$rmative de-
fense until the stateÕs registry ID card program was up and running.

#e Arizona Department of Health Services (DHS) !nalized dispensary and 
registry identi!cation card regulations on March 28, 2011. On April 14, 2011, 
it began accepting applications for registry cards that provide patients and their 
caregivers with protection from arrest. DHS was preparing to accept dispensary 
applications starting in June and to register one nonpro!t dispensary for every 10 
pharmacies in the state, totaling 125. However, on May 27, 2011, Gov. Jan Brewer 
(R) &outed the will of the people and !led a federal lawsuit seeking a declaratory 
judgment on whether ArizonaÕs new medical marijuana program con&icts with 
federal law. 

#is lawsuit gave Brewer an excuse to delay implementation, and she ordered 
DHS to cease moving forward with licensing any dispensaries, although DHS 
continues to issue patient and caregiver ID cards. A safety valve in the law pro-
vides that a doctorÕs certi!cation and notarized statement would function as an 
ID card if DHS ever stopped issuing ID cards. #at provision was apparently the 
reason Gov. Brewer did not seek to halt the ID card portion of Prop. 203.

ArizonaÕs law also provides that any patient living 25 miles or more away from 
a dispensary can cultivate marijuana. Because the state is refusing to register 
dispensaries, patients and their caregivers can cultivate statewide. In addition to 
Gov. BrewerÕs suit, an action has been !led in state court to require DHS to move 
forward with the dispensary registration process. Neither case had been ruled on 
at the time of this publication. 

To qualify under ArizonaÕs law, patients must have one of the listed debilitating 
medical conditions: cancer; HIV/AIDS; hepatitis C; glaucoma; multiple sclerosis; 
amyotrophic lateral sclerosis (ALS); CrohnÕs disease; agitation of AlzheimerÕs dis-
ease; or a medical condition that produces wasting syndrome, severe and chronic 
pain, severe nausea, seizures, or severe and persistent muscle spasms. #e patientÕs 
doctor must certify in the course of a physician-patient relationship that Òthe pa-
tient is likely to receive therapeutic or palliative bene!t from the medical use of 
marijuana to treat or alleviate the patientÕs debilitating medical condition.Ó 

Arizona recognizes medical marijuana cards issued by other states for conditions 
that qualify under Arizona law. Registered patients may possess up to 2.5 ounces 
of marijuana, and may designate one caregiver to possess it on their behalf. #ose 
allowed to cultivate can grow up to 12 plants. #e law also includes extensive civil 
discrimination protections for medical marijuana patients in the areas of employ-
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ment, housing, education, organ transplants, and child custody, visitation, and 
parental rights. 

Sadly, in 2011, the Arizona Legislature rolled back some of Prop. 203Õs protec-
tions with legislation, despite the stateÕs Voter Protection Act, which was designed 
to prevent legislative meddling. #e legislature passed H.B. 2541, which possibly 
allows an employer to !re a medical marijuana patient based on a report alleging 
workplace impairment from a colleague who is Òbelieved to be reliable.Ó It also 
seemingly allows termination based on a positive drug test, which contradicts 
Prop. 203Õs explicit language protecting patients from termination without proof 
of workplace impairment or possession. 

#e legislature also passed H.B. 2585, which contradicts Prop. 203 by adding 
con!dential medical marijuana patient data to the prescription drug monitoring 
program, where it could be subject to Ò!shing expeditionsÓ by law enforcement 
and others. Legal challenges to these laws are likely. 

New Jersey
On January 18, 2010, Gov. Jon Corzine (D) signed the New Jersey Compassionate 

Use Medical Marijuana Act into law on his last day in o$ce. #e Assembly voted 
48-14 (77% of the chamber), and the Senate 25-13 (66%), to pass S. 119, which 
removed criminal penalties for registered quali!ed patients possessing marijuana 
for medical purposes. 

Patients with registry identi!cation cards that possess up to two ounces of mari-
juana dispensed by an alternative treatment center will be protected from arrest, 
prosecution, and other statewide criminal penalties. #e law allows a patient to 
have a primary caregiver possess medical marijuana on his or her behalf and 
includes an organized system of at least six state-licensed alternative treatment 
centers. It does not include home cultivation.

To qualify, a patient must have one of the listed debilitating medical conditions: 
cancer and HIV/AIDS (only if the condition or its treatment result in severe or 
chronic pain, severe nausea or vomiting, cachexia, or wasting syndrome); termi-
nal cancer; terminal illness where the physician has determined a prognosis of 
less than 12 months of life; multiple sclerosis; muscular dystrophy; amyotrophic 
lateral sclerosis; in&ammatory bowel disease, including CrohnÕs disease; and, if 
they are resistant to conventional medical therapy, glaucoma, seizure disorders, 
and intractable skeletal muscular spasticity. New JerseyÕs program is one of only 
two that does not include a general category for severe, chronic, or debilitating 
pain. However, the health department can add additional conditions. To qualify, 
the patientÕs doctor must also certify that he or she authorizes the patient to apply 
for registration for the medical use of marijuana. 

A%er Gov. CorzineÕs signing of the bill, newly elected Gov. Chris Christie (R) im-
mediately began delaying implementation and asked the legislature to pass S. 2105 
to postpone the lawÕs e"ective date by three months. New JerseyÕs law went into 
e"ect on October 1, 2010, but patients still lacked protections because ID cards 
were mandatory and were not being issued. #e bill lacked an a$rmative defense 
for unregistered patients. 

ChristieÕs Department of Health and Senior Services (DHSS) dra%ed needlessly 
harsh rules that overstepped DHSSÕs authority and did not track the already strict 
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legislation. #e legislature pushed back, passing ACR 151, a resolution to repeal 
the dra% rules, forcing DHSS to start over. In January 2011, DHSS re-proposed 
dra% rules and held public comment on them, but has not yet !nalized them as of 
this printing. #ree of the rules have again been challenged by the legislature, and 
it is not clear whether they will be approved. During this process, on March 21, 
2011, DHSS approved six nonpro!t alternative treatment centers (ATCs), two in 
each part of the state. 

On June 15, 2011, a%er U.S. attorneys had written letters to legislators in other 
states, reiterating that marijuana is Schedule I and indicating they may target dis-
pensaries, Gov. Christie decided to halt implementation of the medical marijuana 
program. However, upon further consideration, he reversed himself, and on July 
19, 2011, he announced that he was moving forward with program implementa-
tion Òas expeditiously as possible.Ó In his press conference, Christie also recognized 
medical marijuana as compassionate pain relief, and stated, as a former U.S. at-
torney, that he does not believe federal law enforcement will expend Òsigni!cantly 
lessening resourcesÓ raiding New JerseyÕs dispensaries. 

Michigan
On Tuesday, November 4, 2008, 63% of Michigan voters approved Proposal 1, 

the Michigan Medical Marihuana Act, making their state the !rst in the Midwest 
to approve an e"ective medical marijuana law. MPP dra%ed the measure and its 
campaign committee led the successful initiative campaign, which received a 
majority of votes in each of MichiganÕs 83 counties.

MichiganÕs law allows patients with debilitating medical conditions to register 
with the state to use marijuana according to their doctorsÕ recommendations. 
Patients may possess up to 2.5 ounces of marijuana and may cultivate up to 12 
plants in an enclosed, locked facility, or appoint a caregiver to cultivate marijuana 
on their behalf. Caregivers may assist no more than !ve patients.  

#e law provides for increased penalties of up to two years and a $2,000 !ne in 
the event that a patient or caregiver sells marijuana to someone who is not a reg-
istered patient. It also provides an a$rmative defense intended to protect patients 
and caregivers who may or may not be registered, but who can establish (1) that 
a doctor has diagnosed the patient with a serious medical condition for which 
marijuana is likely to provide relief, (2) the patient was in possession of an amount 
only reasonably necessary to ensure an uninterrupted supply, and (3) the patient 
was using marijuana for medical purposes. Finally, MichiganÕs law is one of !ve 
that provides protections for out-of-state patients; the provision applies only if the 
patient visits for no more than 30 days.

#e Department of Community Health began accepting applications on April 
4, 2009. #e Department of Heath was initially in charge of administering the 
program, however, oversight was shi%ed to the Department of Licensing and 
Regulatory A"airs (LARA) in 2011. #e Department of Health is required to 
process applications within 15 days, however, it quickly fell behind this sched-
ule, and the backlog continues with LARA despite the fact that the ID cards have 
brought in a surplus of over eight million in less than two years.1 As of this writ-
ing, the Department estimates a wait of up to !ve months to process applications. 
__________________________________________________________________________________________

1  Report on the Amount Collected and Cost of Administering the Medical Marihuana Program, April 1, 2011. 
#e report showed $9.7 million in revenue through March 31, 2011, with a surplus of $8.1 million.
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Fortunately, a separate provision of the law provides that if the Department fails 
to act on a completed application within 20 days, it is deemed granted until a 
decision is made.

MichiganÕs law was dra%ed during the George W. Bush administration, when no 
state law included regulated dispensaries. It does not provide for the establishment 
of dispensaries, though some have made the case that it allows patient-to-patient 
transfers, and this essentially allows a means for some form of dispensaries to 
operate. 

Many businesses Ð more than 100 by some estimates Ð began operating as dis-
pensaries in 2010, and many cities, including Lansing, Ann Arbor, and Ypsilanti, 
passed ordinances regulating and recognizing such businesses. However, on 
August 23, 2011, a Michigan Court of Appeals ruled that dispensary sales are not 
legal under the law.2 Most dispensaries closed their doors in the wake of the rul-
ing, and it is not clear how many remain open now.

New Mexico
In 2007, Gov. Bill Richardson (D) became the !rst governor in history to sign a 

medical marijuana law while running for the presidency by signing SB 523, mak-
ing New Mexico the 12th state to protect medical marijuana patients from arrest. 
According to Department of Health regulations, patients may possess up to six 
ounces of usable marijuana and, a%er obtaining a separate permit, cultivate up to 
four mature plants and three seedlings.

New MexicoÕs law was the !rst in the country to direct the state to implement 
a system for the distribution of medical marijuana to qualifying patients. #e 
state issued its !rst license to a dispensary Ñ or Òlicensed producerÓ as they are 
known locally Ñ in March 2009. Four more were issued that November and 
20 more in 2010, making for a current total of 25. Initially, there were several 
reports of shortages and patients who were unable to obtain an adequate supply. 
However, these concerns were addressed in late 2010 when, in addition to licens-
ing eight additional producers, the department also increased the maximum 
number of plants each could produce from 95 to 150.

Although the lawÕs initial list of conditions was quite limited and did not 
include a general category for severe pain, the Department of Health has taken 
a proactive approach toward adding to the list of conditions for which patients 
can qualify for the program. #e law calls for the establishment of a ÒMedical 
Advisory BoardÓ to review petitions to add conditions to the list, and the 
Department has added conditions to the list in some cases and declined to in 
others. #e current list of qualifying conditions is: severe chronic pain, painful 
peripheral neuropathy, intractable nausea/vomiting, severe anorexia/cachexia, 
hepatitis C, infection currently receiving antiviral treatment, CrohnÕs disease, 
post-traumatic stress disorder (PTSD), amyotrophic lateral sclerosis (Lou 
GehrigÕs disease), cancer, glaucoma, multiple sclerosis, damage to the nervous 
tissue of the spinal cord with intractable spasticity, epilepsy, HIV/AIDS, in&am-
matory autoimmune-mediated arthritis, and hospice patients. 

__________________________________________________________________________________________

2 People v. Compassionate Apothecary, LLC (Isabella Co., No. 301951)
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New Mexico was the !rst state to explicitly recognize post-traumatic stress 

disorder, which a"ects many veterans returning from Iraq and Afghanistan, as 
a qualifying condition. In fact, PTSD is the most o%-cited condition for patients 
applying for registry ID cards.

Rhode Island
In January 2006, the Rhode Island General Assembly became the !rst state 

legislature to override a medical marijuana veto. Eighty-two percent of voting 
members in each chamber voted to override the veto of MPPÕs medical marijuana 
bill, while only 60% of their votes were needed to enact it.

#e law included a sunset clause, which would have caused it to expire on June 
30, 2007. However, the state legislature enacted a bill to make the law permanent 
and slightly modify it. Gov. Don Carcieri (R) vetoed that bill too, and an even 
higher percentage of the state legislature overrode his veto on June 21 and June 
22, 2007.

#e Edward O. Hawkins and #omas C. Slater Medical Marijuana Act Ñ named 
in honor of Senate sponsor Rhoda PerryÕs nephew, who succumbed to AIDS, and 
House sponsor #omas Slater, whose life was subsequently taken by cancer Ñ 
went into e"ect upon its passage on January 3, 2006. #e Department of Health 
issued the !rst medical marijuana ID cards in May 2006. Patients with medical 
marijuana ID cards are protected from arrest, prosecution, and other statewide 
civil and criminal penalties if they possess no more than 2.5 ounces of marijuana 
and 12 plants. #ey are also allowed to have one or two caregivers cultivate 
marijuana for their medical use.

In  2008,  Rep.  Thomas  Slater  and  Sen.  Rhoda  Perry  proposed  a  bill  to  improve  

access  for  patients,  many  of  whom  were  unable  to  grow  their  own  medicine  or  

�¿�Q�G���U�H�O�L�D�E�O�H���F�D�U�H�J�L�Y�H�U�V�����E�\���D�O�O�R�Z�L�Q�J���X�S���W�R���W�K�U�H�H���V�W�D�W�H���U�H�J�X�O�D�W�H�G�����Q�R�Q�S�U�R�¿�W���F�R�P-­

passion  centers  to  distribute  medical  marijuana  to  patients.  The  Senate  passed  

�6�H�Q�����3�H�U�U�\�¶�V���E�L�O�O�����������������7�K�H���+�R�X�V�H���P�R�G�L�¿�H�G���L�W�V���E�L�O�O���W�R���F�U�H�D�W�H���D���V�W�X�G�\���F�R�P�P�L�V�V�L�R�Q��
on  the  issue,  which  easily  passed  both  chambers.  Gov.  Carcieri  vetoed  the  study  

commission  resolution.

In  2009,  the  full  Rhode  Island  General  Assembly  passed  legislation  to  create  

compassion  centers.  H  5359  and  S  0185  mirrored  the  legislation  passed  by  the  

Senate  in  2008.  This  proposal  passed  both  chambers,  but  was  vetoed  by  Gov.  

Carcieri.  However,  the  Rhode  Island  General  Assembly  overwhelmingly  over-­

rode  the  veto  with  only  three  of  113  legislators  siding  with  the  governor.  

The  Rhode  Island  Department  of  Health  set  rules  and  regulations  for  compas-­

sion  centers  and  accepted  applications,  though  it  ran  behind  the  statutory  

schedule.  In  September  2010,  the  department  rejected  all  15  applicants,  in  some  

cases  saying  the  applications  were  longer  than  the  rules  allowed  them  to  be.  

After  another  round  of  application  submissions,  the  department  approved  three  

compassion  centers  in  March  of  2011.  Unfortunately,  after  receiving  a  letter  

from  United  States  Attorney  Peter  Neronha  suggesting  that  the  federal  govern-­

ment  could prosecute individuals operating compassion centers, Gov. Lincoln 
Chafee (I) placed a hold on issuing the certi!cates of operation to the entities 
chosen to operate the compassion centers. In late September 2011, Gov. Chafee 
announced that he would not li% the hold and called on lawmakers to work with 
him to create a system of safe and regulated access to medical marijuana that 



F-8

St
at

e-
By

-S
ta

te
 R

ep
or

t 2
01

1
Ap

pe
nd

ix
 F:

  H
ow

 th
e  

Ef
fec

tiv
e S

ta
te 

 L
aw

s A
re

 W
or

ki
ng

would not draw the ire of the federal government. In the meantime, frustrated 
patients are le% without a reliable source for obtaining their physician-recom-
mended medicine. 

Montana 
In November 2004, Montana voters enacted a medical marijuana initiative 

 Ð Initiative 148 Ð by what was at the time the largest margin for an initial vote 
on any e"ective statewide medical marijuana ballot measure, 62% to 38%. #e 
law, which MPP dra%ed and campaigned for, went into e"ect upon its passage. 
Patients could immediately raise their medical need for marijuana in court,   if 
they were arrested on marijuana charges. 

Protection from arrest quickly followed. #e Department of Public Health and 
Human Services (DPHHS) began accepting applications for registry ID cards on 
December 21, 2004. Registered patients and their caregivers were each able to 
possess up to an ounce of marijuana and six plants for the patientÕs medical use. 

Under I-148, caregivers could serve an unlimited number of patients. 
Responding to patientsÕ need for safe access to their medicine, by 2009, several 
had begun to operate as storefront dispensaries. While some localities, such as 
Bozeman, established sensible regulations, there was also some backlash related 
to unregulated dispensaries. In addition, Òcannabis caravansÓ began to operate 
where doctors provided large numbers of recommendations a%er very short 
consultations. #e Montana Board of Medical Examiners has the authority to 
regulate doctors to ensure they abide by a standard of care, and it set professional 
standards for medical marijuana recommendations in May 2010.

According to a February 20, 2011 Public Policy Polling poll, 76% of Montanans 
wanted to either leave the law as it was enacted by voters or they wanted new 
regulations, such as licensing and regulating providers. Despite this sentiment, 
the newly elected, socially conservative Montana Legislature approved H.B. 161, 
which would have completely repealed the voter-enacted law. On April 13, 2011, 
Gov. Brian Schweitzer (D) vetoed the repeal bill.

#en, the Montana Legislature passed S.B. 423, restrictive legislation designed 
to massively reduce participation in the medical marijuana program. Gov. 
Schweitzer issued an amendatory veto of an earlier version of S.B. 423 on April 
28, 2011. A%er his amendatory veto, the legislature moved swi%ly the same day, 
rejecting most of his proposed changes, and passing Òrepeal in disguiseÓ, as it was 
also known to medical marijuana advocates, 88-12 in the House and 33-16 in the 
Senate. S.B. 423 was sent to Gov. Schweitzer on May 3. With no time le% in the 
legislative session, he reluctantly let it become law without his signature on May 
13. 

Most of S.B. 423 went into e"ect on July 1, 2011, but a state court judge has 
blocked several provisions from going into e"ect until their validity under 
the state constitution is decided in court. #e Montana Cannabis Industry 
Association !led this lawsuit to prevent implementation of S.B. 423 and is also 
leading a ballot referendum campaign for 2012 to repeal the new law.

As of this printing, the Montana medical marijuana program has been changed 
signi!cantly. To qualify, patients must have one of the listed debilitating medical 
conditions: cancer; glaucoma; HIV/AIDS; wasting syndrome; intractable nausea 
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or vomiting; epilepsy or an intractable seizure disorder; multiple sclerosis; 
CrohnÕs disease; painful peripheral neuropathy; a central nervous system disor-
der resulting in chronic, painful spasticity or muscle spasms; or admittance into 
hospice care in accordance with rules adopted by the department. 

Patients with severe chronic pain will also continue to qualify under the 
new rules, but only if it is Òpersistent pain of severe intensity that signi!cantly 
interferes with daily activities as documented by the patientÕs treating physician 
and by (i) objective proof of the etiology of the pain, including relevant and 
necessary diagnostic tests that may include but are not limited to the results of 
an x-ray, computerized tomography scan, or magnetic resonance imaging; or (ii) 
con!rmation of that diagnosis from a second physician who is independent of 
the treating physician and who conducts a physical examination.Ó Regardless of 
the patientÕs condition, the doctor must now also create extensive documentation 
of the condition on the written certi!cation, and it must state that the doctor has 
a reasonable degree of certainty that the personÕs debilitating medical condition 
would be alleviated by the use of marijuana and thus the person would bene!t 
from its use. 

Montana used to give out-of-state medical marijuana cards the same force and 
e"ect as Montana registry identi!cation cards, but that ended with S.B. 423. S.B. 
423 also changed possession limits to four mature plants, 12 seedlings, and one 
ounce of marijuana, and cardholders must now always carry their registry ID 
cards. 

#ere is still no organized system of state-licensed dispensaries, and caregivers 
had to re-register as providers under many new restrictions. Gardens may not 
be shared, except for by close relations, and doctors must adhere to much more 
onerous regulations. 

At the time of this writing, the following provisions of S.B. 423 have been 
preliminarily enjoined until their constitutionality under the state constitution is 
decided: a requirement that caregivers only serve three patients, a prohibition on 
caregivers receiving any compensation for their e"orts, a provision allowing law 
enforcement to conduct unannounced inspections of cultivation sites, an adver-
tising ban, and a requirement that physicians that make more than 25 medical 
marijuana recommendations a year must pay for an automatic Board of Medical 
Examiners investigation into their practice, regardless of whether any evidence 
of wrongdoing is present. 

Aside from the lawsuit and possible 2012 referendum, there is additional hope 
in Montana. #ere will be a new legislature in 2013, and the February 2011 
poll shows that 63% of the public still supports allowing the medical use of 
marijuana.

Vermont
VermontÕs medical marijuana law Ñ S. 76 Ñ was the !rst e"ective medical 

marijuana law to be passed by a state legislature in spite of the public objections 
of a governor. A%er MPP organized a robust campaign, Gov. James Douglas (R) 
allowed S. 76 to become law without his signature on May 26, 2004. #e law went 
into e"ect on July 1, 2004, and the Vermont Department of Public Safety (DPS) 
began accepting applications for registry ID cards on October 28, 2004.
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VermontÕs law is unique in that physicians are not required to ÒrecommendÓ 
the medical use of marijuana. A physician must only ÒcertifyÓ that his or her 
patient has a qualifying condition in order for that patient to register with the 
Department of Public Safety. Unfortunately, unregistered medical marijuana 
patients Ñ including medical marijuana patients who su"er from illnesses outside 
of the narrow purview of qualifying conditions Ñ are o"ered no legal protections 
under the law.

In May 2005, a 54-year-old former construction worker who had been impaled 
by a metal rod 30 years earlier was convicted of cultivating 49 plants for his 
medical use. Although he did not qualify under VermontÕs medical marijuana law, 
the jury acquitted him of possession of marijuana, !nding that his marijuana use 
was medically necessary.

During the 2007 legislative session, the Vermont Legislature passed S. 7, which 
improved the medical marijuana law by expanding the qualifying conditions for 
the program. As he did in 2004, Gov. Douglas allowed the bill to become law 
without his signature. #e new medical marijuana law took e"ect on July 1, 2007. 
It allows seriously ill patients su"ering from conditions that cause nausea, wasting, 
chronic pain, or seizures to apply for the program. 

It also increased the number of plants patients and caregivers are allowed to 
grow, to two mature and seven immature plants. Additionally, the law reduced 
the nonrefundable annual application fee from $100 to $50. Finally, it allowed 
licensed physicians in New York, Massachusetts, and New Hampshire to certify 
that Vermont patients have a qualifying condition. 

In response to concerns from many patients who were unable to procure medi-
cal marijuana despite holding an ID card, the legislature again acted to improve 
the law in 2011 when it passed S.17, which allows for the establishment of four 
non-pro!t medical marijuana dispensaries. Under the law, which was champi-
oned and signed by Gov. Peter Shumlin (D), patients designate one dispensary 
and can only obtain marijuana from their designated dispensary. #e dispensa-
ries, which will be regulated by the Department of Public Safety, can cultivate a 
number of marijuana plants thatÕs dependent on the number of patients that have 
designated that dispensary. In addition, S.17 also allows physicianÕs assistants and 
advance practice registered nurses, in addition to physicians, to certify patients 
as having qualifying medical conditions. 

Hawaii
HawaiiÕs medical marijuana statute was signed into law on June 14, 2000 Ñ 

making Hawaii the !rst state to enact such a law through the state legislature 
Ñ and took e"ect on December 28, 2000, when the Department of Public Safety 
issued administrative regulations and !nalized forms allowing patients to register 
with the state.

In addition to the registry, patients have a Òchoice of evilsÓ defense to charges of 
marijuana possession if they have qualifying medical records or signed statements 
from their physicians attesting that they have debilitating conditions and that the 
medical bene!ts of marijuana likely outweigh the risks.

Patient interest in the Hawaii law has been strong since its enactment. #e major 
problems Hawaii patients face are accessing their medicine Ñ'since the law does 
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not provide for dispensaries and only allows patient and caregivers to cultivate Ñ 
and !nding physicians willing to provide written certi!cations in support of their 
medical use of marijuana.

To help patients and physicians better understand the law, the Drug Policy Forum 
of Hawaii (DPFH) published a 15-page booklet in October 2001. #e booklet, 
which details the legal protections a"orded and the process of registering patients, 
was mailed to more than 2,400 registered physicians and distributed to clients of 
certain nonpro!t health organizations.

#ere were several failed attempts to curtail or undercut the medical marijuana 
law during the 2001-2002 legislative session. In 2003, HB1218 sought to raise the 
fee ceiling for patients and impose additional penalties on physicians who violated 
the parameters of the medical marijuana law, but it was tabled and went nowhere.

In 2005, the legislature took up SB128, which sought to raise possession limits, to 
allow for the addition of qualifying conditions, and perhaps most importantly, to 
transfer administration of the medical marijuana program from the Department 
of Public SafetyÕs Narcotics Enforcement Division to the Department of Health. 
Many participants in the medical marijuana program !nd it both inappropriate 
and intimidating that the Narcotics Enforcement Division oversees the program. 
While SB128 passed the Senate and several committees in the House, it died in the 
House Finance Committee a%er failing to make a deadline.

#e legislature, however, did pass Senate Concurrent Resolution 197 on May 5, 
2005, to convene a working group to make recommendations to the Department 
of Public Safety to improve HawaiiÕs medical marijuana program. #e working 
group met in late 2005 and included representatives from the Department 
of Public Safety, the Department of Health, the Drug Policy Forum of Hawaii, 
and a qualifying patient. Although SCR197 requested the group Òto make 
recommendations to improve HawaiiÕs Medical Marijuana Program,Ó the scope of 
the work as performed was narrowly de!ned to: (1) a discussion of the contents 
of the Narcotics Enforcement DivisionÕs Web page and (2) a discussion on which 
department should administer the program. #e group found that transferring the 
program from the Department of Public SafetyÕs Narcotics Enforcement Division 
to the Department of Health Òwould have substantial cost implications, including 
but not limited to, added personnel and operating costsÓ and that the Narcotics 
Division should upgrade its computer systems. An o$cial report was submitted 
to the state legislature during the 2006 session.

In June 2005, the U.S. attorney for Hawaii, Ed Kubo, created a great deal of 
controversy following the U.S. Supreme CourtÕs decision in Gonzales v. Raich, 
when he said that Raich signaled the Òdeath knellÓ of medical marijuana in Hawaii 
and threatened to begin investigating doctors who recommend marijuana to 
patients. #e Hawaii attorney general was quick to assure patients that Raich 
would not change the way the state enforced its medical marijuana laws, and 
Kubo later retreated from his statements, saying that doctors who merely certify 
patients to use marijuana would not be prosecuted unless there are extenuating 
circumstances.

A second major controversy occurred in June 2008, when the Department of 
Public SafetyÕs Narcotics Enforcement Division mistakenly released the names and 
personal information of 4,200 registered medical marijuana patients to the Hawaii 
Tribune-Herald. Although the department was quick to recover the names (they 
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maintain the only people to see the names were the reporter working on the story 
and the editor) and issue an apology, this serious mishandling of sensitive patient 
information further eroded patientsÕ faith in the ability of a narcotics department 
to handle a health care program. Although several bills have been introduced over 
the years that sought to move the medical marijuana program from the Narcotics 
Enforcement Division to the Department of Health, none have passed. 

In 2011, the !rst year of a two-year legislative session, several bills were 
introduced to improve HawaiiÕs medical marijuana program or to study im-
provements to it. None of the bills have made it to Governor Neil Abercrombie 
(D) yet. #e Senate voted overwhelmingly to allow medical marijuana 
dispensaries and to transfer power of the medical marijuana program from the 
Department of Public Safety to the Department of Health. One dispensary bill 
passed the House in a much narrower form Ñallowing only a single dispensary 
in a pilot program. However, a senator on the conference committee then pro-
posed devastating revisions to HawaiiÕs core law, including removing severe pain, 
and the bill did not advance. Ultimately, questions regarding adequate supply, 
among others, will remain unanswered until at least 2012.

Colorado
Colorado voters passed a ballot initiative on November 7, 2000, to remove state-

level criminal penalties for medical marijuana use, possession, and cultivation. On 
June 1, 2001, less than three weeks a%er the U.S. Supreme CourtÕs negative ruling on 
medical marijuana distribution in U.S. v. Oakland Cannabis Buyers’ Cooperative, the 
Colorado Department of Public Health and Environment (CDPHE) implemented 
the Medical Marijuana Registry program and began issuing identi!cation cards to 
patients and caregivers who qualify for legal protection under state law. 

A%er scrutiny from Gov. Bill Owens (R) and then-Attorney General Ken Salazar 
(D) Ñ both of whom oppose medical marijuana Ñ no reason could be found 
to scrap the Medical Marijuana Registry program. Following exhaustive research 
and vigorous debate by attorneys in their o$ces, Owens and Salazar jointly said 
that Òthe Supreme CourtÕs holding in the Oakland case was deliberately narrow 
enough to permit ColoradoÕs medical registry to go forward.Ó3 

ColoradoÕs program received a boost in legitimacy when, in July 2001, Kaiser 
Permanente gave its Colorado doctors permission to recommend medical 
marijuana.4 Kaiser, one of the nationÕs largest health maintenance organizations, 
has over 400,000 patients in Colorado. 

In November 2007, Senior Denver District Judge Larry Naves overturned a 
Colorado Department of Health and Environment policy limiting the number 
of patients a caregiver can assist. #e department had adopted a limit of !ve 
patients per caregiver during a closed meeting, during which no health care 
professionals, patients, caregivers, or horticulturists were consulted.

Although the Colorado medical marijuana program did not create a legal and 
regulated medical marijuana dispensing program, some individuals chose to 
open storefront dispensaries to meet the need for immediate access for patients. 
With the !ve-patient cap gone, they did so under the theory that they would 

__________________________________________________________________________________________

3  ÒOwensÕ and SalazarÕs joint statement on medical marijuana,Ó Denver Rocky Mountain News, May 31, 2001. 
4  ÒKaiser to allow medical marijuana,Ó Daily Times-Call, July 7, 2001. 
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be protected as caregivers. Under Amendment 20, caregivers are required to be 
a person over 18 and to have Òsigni!cant responsibility for managing the well-
being of a patient who has a debilitating medical condition.Ó 

In October 2009, the U.S. Department of Justice issued a memo by then-Deputy 
Attorney General David Ogden. #is memo recommended that United States 
attorneys in states with medical marijuana laws not waste federal resources 
investigating and prosecuting individuals acting in clear compliance with a 
state program. Sensing a more hands-o" approach, the number of dispensaries 
increased substantially.  

On October 29, 2009, the Colorado Court of Appeals issued a ruling that 
signaled that dispensaries and cultivators were potentially vulnerable under ex-
isting state law. (People v. Clendenin, 232 P.3d 210) #e court ruled against Stacy 
Clendenin, a woman who cultivated marijuana in her home for distribution 
through dispensaries. It found a caregiver Òmust do more than merely supply a 
patient who has a debilitating medical condition with marijuana.Ó In a specially 
concurring decision, Judge Loeb said the stateÕs law Òcries out for legislative ac-
tionÓ because the law does not protect patientsÕ and caregiversÕ suppliers. 

In response to the new, unregulated dispensary industry with its murky legal 
status, the Colorado Legislature became the !rst governing body to implement a 
regulatory scheme and clear legal recognition for pre-existing medical marijuana 
dispensaries. Signed into law on June 7, 2010 by then Gov. Bill Ritter (D), HB 
1284 created a clear licensing scheme for the rapidly growing industry. 

Under Colorado law, dispensary owners and operators are subject to licensing 
fees and criminal background checks. Dispensaries may operate as for-pro!t 
businesses, but are required to grow at least 70% of their inventory themselves. 
Moreover, they may not operate within 1,000 feet of a school. HB 1284 also 
contains provisions licensing growing operations and infused product manufac-
turers connected to dispensaries, establishes standards for allowing some on-site 
consumption of medicine for patients who cannot safely use their medicine 
elsewhere, and makes medical marijuana purchases for indigent patients exempt 
from sales tax. Under this new and regulated scheme, the city of Denver brought 
in $3.5 million in medical marijuana sales taxes in 2010; Boulder realized $1 
million in medical marijuana sales taxed.5 

#e Colorado Legislature took up medical marijuana legislation again in 2011, 
creating further registration requirements. Signed into law on June 2, 2011 
by Governor John Hickenlooper (D), HB 1043 sought to clarify a number of 
provisions in the ÒColorado Medical Marijuana Code.Ó Although it is generally 
a good law, HB 1043 contains a provision requiring primary caregivers who 
grow medical marijuana to register their cultivation sites with the Department 
of Health. Some expect this provision to be challenged as a violation of the state 
constitution.6

__________________________________________________________________________________________

5 Hecht, Peter, ÒColoradoÕs medical pot business is for-pro!t, regulated Ð and thriving,Ó "e Sacramento Bee, 
Sunday, August 14, 2011. 

6 Denver based medical marijuana attorney Rob Corry asserts that the caregiver registry requirement is 
unconstitutional because the Colorado Constitution Ògives caregivers con!dentiality and keeps them out of 
view of government registration.Ó Roberts, Michael, ÒMedical Marijuana: Rob Corry wouldnÕt sign MMJ clean-
up bill if he were John Hickenlooper,Ó Denver Westword, May 25, 2011.
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Nevada
Nevada voters twice approved a constitutional amendment allowing the use 

of medical marijuana, most recently in November 2000 (with 65% of the vote). 
#e amendment required the legislature to create implementing legislation for 
licensing patients and caregivers, which the legislature did in 2001 with A.B. 
453, which established the stateÕs medical marijuana registry program. A.B. 453 
originally intended for the state to grow and distribute medical marijuana to 
patients who are either unable or unwilling to grow their own. #at provision was 
dropped, however, and the bill was amended to resemble OregonÕs law.

Enacted a%er the U.S. Supreme CourtÕs May 2001 ruling on medical marijuana 
in U.S. v. Oakland Cannabis BuyersÕ Cooperative, the preamble of A.B. 453 says 
that Òthe State of Nevada as a sovereign state has the duty to carry out the will of 
the people of this state and to regulate the health, medical practices and well-being 
of those people in a manner that respects their personal decisions concerning the 
relief of su"ering through the medical use of marijuana.Ó

NevadaÕs law is the only one in the nation that includes a requirement that patients 
undergo a background check to ensure that they have no prior convictions for 
distributing drugs.  #e program requires that patients provide a !ngerprint card 
to aid in the background check.

Once patients are approved, they are issued a 30-day temporary certi!cate, 
which a"ords them legal protection and allows them to obtain a one-year photo 
identi!cation card from one of !ve Department of Motor Vehicles o$ces across 
the state. Patients who fail to register with the program Ñ but are otherwise in 
compliance with the law Ñ are allowed to argue at trial that they had a medical 
need to use marijuana.

A.B. 453 also requires the state Department of Agriculture to work aggressively 
to obtain federal approval for a distribution program for marijuana and marijuana 
seeds and requires the University of Nevada School of Medicine to seek, in 
conjunction with the state Agriculture Department, federal approval for a research 
project into the medical uses of marijuana. Apparently, no work has been done to 
carry out either of these directives.

In 2003, the legislature passed a bill that slightly amended the medical marijuana 
law. A.B. 130, introduced on behalf of the Nevada Department of Agriculture, 
allows osteopathic physicians to qualify as Òattending physiciansÓ for the medical 
marijuana program. #is is good for patients in Nevada because it expands the 
scope of those who may receive legal protection for using medical marijuana. In 
2005, the legislature passed a bill that would allow the Department of Agriculture 
to revoke the registry identi!cation card of a participant in the stateÕs medical 
marijuana program who has been convicted of drug tra$cking or who has 
provided false information on his or her application.

NevadaÕs registry program was once the only one in the nation that did not 
charge patients an application or registry fee. Now it is the most expensive, with 
the Nevada State Health Division charging patients as much as $242 for the ap-
plication and its processing, the ID card, and !ngerprinting. Unfortunately, A.B. 
528, which passed the Nevada Legislature and became law in June 2011, makes 
it less likely that that price will be reduced any time soon. A.B. 528, will transfer 
money Òthat is not needed to carry outÓ the Medical Marijuana Program to fund 
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alcohol and drug abuse programs for teens in the child welfare system. #e fees 
are too expensive for patients who are o%en low-income or unemployed, and 
the legislature instead should have asked the Department of Health to use excess 
program money to lower patient fees.

NevadaÕs medical marijuana program has had few, if any, reports of abuse. 
However, as one of the older laws, it lacks clearly recognized, regulated dispensa-
ries, and many patients are le% without access. Nevada caregivers cannot receive 
compensation for their work. Some have sought to !ll the void by providing 
marijuana at storefronts for donations. Local police raided and closed most of 
those entities, claiming they were impermissibly receiving donations. More than 
a dozen people were indicted as a result.

On September 12, 2011, Clark County Judge Donald Mosley dismissed charges 
against one of them, Leonard Schwingdorf, because the grand jury was not told 
that the co-op accepted but did not require donations, so marijuana was not sold. 
Judge Mosley called the law Òmind-bogglingÓ and called on the legislature to act 
saying, ÒIÕm looking at it thinking I canÕt make any sense out of this law. ... Are 
people supposed to give it away? I mean it just makes no sense.Ó7

Maine
Maine, which in 1999 became the !%h state to enact a modern medical 

marijuana law, broke new ground in 2002, when its legislature made it the !rst 
state to expand an existing medical marijuana law.

Signed into law on April 1, 2002, LD 611 doubled the amount of usable 
marijuana a patient may possess, from 1.25 ounces to 2.5 ounces. #e bill also 
clari!ed protections for patients and caregivers, explicitly providing them with an 
Òa$rmative defenseÓ against charges of unlawfully growing, possessing, or using 
marijuana.

In November 2009, 59% of Maine voters approved a measure to expand the law 
ÑQuestion 5, which was dra%ed by MPP. #e measure provided for a registry 
ID card system, which gave patients and caregivers protection from arrest, and it 
maintained an a$rmative defense that could be raised by unregistered patients 
in court. It also increased qualifying conditions, including by adding intractable 
pain, and dramatically improved patientsÕ access to medical marijuana.  

Question 5 required the Department of Health to register eight dispensaries to 
provide medical marijuana to patients. #e Department issued six registrations 
in July 2010 and the !nal two the following month. Four of those dispensaries 
are up and running, and all eight should be operational by the end of 2011.

In 2010, the legislature made several changes to Question 5. Most of the chang-
es were relatively minor, but they also eliminated the lawÕs a$rmative defense. 
In 2011, a new legislature restored some of the a$rmative defense, by passing 
LD 1296. Gov. Paul LePage (R) signed the bill on June 24, 2011. #e new law 
makes registration optional for patients, who can be protected either by having 
a registry ID card or a Òwritten certi!cation,Ó a document signed in the last year 
by a physician with whom the patient has a bona !de doctor-patient relationship 

__________________________________________________________________________________________

7 ÒNonsensical Law,Ó Las Vegas Review Journal, September 18, 2011. 
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saying the patient has a debilitating medical condition for which marijuana is 
likely to provide relief. Patients must also have a valid state-issued photo ID.

Notably, the legislative improvements took place with little fanfare or contro-
versy. In 2002, LD 611 passed the Senate by a simple voice vote, as did LD 1296, 
which was sponsored by a Republican, Sen. Deborah Sanderson, in 2011. In fact, 
Republicans have been relatively supportive of e"orts to expand MaineÕs medical 
marijuana law for years. When asked whether federal law served as a hindrance 
to expanding the law in 2002, Republican Rep. Robert Nutting said the law was 
Òworkable under federal law É ItÕs kind of like driving !ve miles an hour over 
the speed limit Ð no oneÕs going to [enforce that].Ó8

Oregon
#e Oregon Medical Marijuana Program (OMMP) was enacted by a 1998 

ballot initiative. Like other e"ective medical marijuana laws, OregonÕs protects 
patients from state-level criminal penalties for the use, possession, and cultiva-
tion of medical marijuana. #e OMMP, run through the Oregon Department 
of Human Services, issues registry ID cards to quali!ed patients and caregivers. 
Like other early medical marijuana laws, OregonÕs allows patients or caregivers to 
cultivate marijuana, but does not allow dispensaries.

In addition to administering the registry program, the Department of Human 
Services considers petitions to add new medical conditions to the list of 
qualifying conditions, diseases, and symptoms covered by the law. In the !rst 
year of the program, an expert panel considered eight conditions Ñ agitation of 
AlzheimerÕs disease, anxiety, attention de!cit disorder, bipolar disorder, insomnia,  
post-traumatic stress disorder, schizophrenia, and schizo-a"ective disorder Ñ 
and recommended three of them Ñ agitation of AlzheimerÕs disease, anxiety, 
and bipolar disorder Ñ for !nal approval. #e department approved agitation of 
AlzheimerÕs disease, while rejecting the other two. #e unapproved conditions 
may be reconsidered if additional supporting evidence can be o"ered, but no new 
medical conditions have since been approved.

In July 1999, less than nine months a%er the law was passed, the state amended 
the Medical Marijuana Act when Gov. John Kitzhaber (D) signed H.B. 3052 into 
law. #e changes included:

Mandating that patients may not use marijuana for medical purposes in  
correctional facilities;

Limiting a given patient and primary caregiver to growing marijuana at one 
location each;

 Requiring that people arrested for marijuana who want to raise the medical 
necessity defense in court must have been diagnosed with a debilitating medi-
cal condition within 12 months prior to the arrest; and

 Specifying that a law enforcement agency that seizes marijua-
na plants from a person who claims to be a medical user has no 
responsibility to maintain the live marijuana plants while the case  
is pending.

__________________________________________________________________________________________

8 ÒBill clari!es medical marijuana guidelines,Ó Bangor Daily News, March 6, 2002. 
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To address remaining ambiguities in the medical marijuana law, the state attorney 

generalÕs o$ce convened a working group to develop recommendations on how 
state and local authorities should enforce the law. Issued on December 15, 1999, 
the recommendations elaborate on the range of defenses provided by the law and 
when they are applicable and o"er cautious policies for seizing and destroying 
marijuana plants for jurisdictions to consider.

In 2001, with the volume of patients overwhelming the understa"ed program, an 
internal audit revealed numerous problems: #e program had a backlog of almost 
800 applications, o%en failed to verify doctor signatures on applications, regularly 
missed deadlines for processing applications, and had no clear procedure for 
rejecting incomplete applications. #ree registry cards (out of more than 2,000) 
had been issued to patients who had forged doctorsÕ signatures. In response, the 
OMMP dramatically increased its sta$ng, which allowed it to clear the application 
backlog and greatly improve oversight.

#e program has also adopted stricter rules for physicians, requiring that 
doctors who sign patientsÕ applications maintain an up-to-date medical !le for 
each patient, perform a physical, and develop a treatment plan. #e state program 
may also examine a copy of the patientÕs !le.

In 2003, Oregon avoided passing a bill to further restrict the program. H.B. 
2939 would have disquali!ed any person previously convicted of a drug violation 
from accessing the medical marijuana program and required medical marijuana 
patients to complete a Òmedical marijuana education course.Ó H.B. 2939 passed 
the House but died in the Senate Health Policy Committee. 

In 2004, in response to concerns that patients who cannot cultivate their own 
marijuana must turn to the criminal market to obtain it, some activists attempted 
to pass Measure 33, a ballot initiative that would have created state-regulated 
nonpro!t dispensaries where quali!ed patients could buy medical marijuana. #e 
measure also proposed increasing the amount of medical marijuana a patient may 
have on hand to one pound of usable medical marijuana Ñ six pounds if the 
patient were to choose to grow once a year. Measure 33 lost, 58% to 42%.

In 2005, the Oregon Legislature considered two key medical marijuana bills. 
S.B. 1085, which was passed in August 2005, increased the amount of marijuana 
that a patient could possess from seven plants, three of which could be mature, 
and one ounce of usable marijuana per mature plant to 24 ounces of usable mari-
juana, six mature plants, and 18 seedlings. H.B. 2693, which died, would have 
given employers much more room to discriminate against medical marijuana 
patients in the workplace.

In 2007, a bill was introduced that would have allowed employers to discriminate 
against medical marijuana patients. S.B. 465 would have allowed employers to !re 
patients for using medical marijuana, regardless of when or where patients used 
their medicine, or if they were medicated while working. Interestingly, Oregon 
Revised Statute 659.840 requires an employer to have reasonable grounds before 
administering a Breathalyzer test to an employee they believe to be under the 
in&uence of alcohol. S.B. 465 would have actually allowed an employer to test an 
employee for marijuana with less evidence of wrongdoing than is required for the 
same employer to test the same employee for alcohol. S.B. 465 passed the Senate, 
but died in the House Elections, Ethics and Rules Committee.



F-18

St
at

e-
By

-S
ta

te
 R

ep
or

t 2
01

1
Ap

pe
nd

ix
 F:

  H
ow

 th
e  

Ef
fec

tiv
e S

ta
te 

 L
aw

s A
re

 W
or

ki
ng

Although S.B. 465 was not enacted, the issue has since been taken up by the 
Oregon Supreme Court in Emerald Steel, Inc. v. Bureau of Labor and Industries, 
348 Or. 159, 2010. #e Court held that employers can terminate an employee for 
testing positive for metabolites, which can linger in a personÕs system for weeks 
a%er their last use of marijuana. Not even a year later, the same court found that 
county sheri"s are required to issue conceal and carry permits to applicants who 
qualify under state law, even if they are medical marijuana patients. Willis v. 
Winters, 350 Or. 299, 2011. #e court reasoned that although federal government 
has decided that the illegal use of drugs prohibits an individual from purchasing 
a !rearm, there is nothing in the stateÕs conceal and carry law that would prohibit 
a medical marijuana patient being granted that permit. As of publication, the 
sheri" in question plans to appeal to the United States Supreme Court. 

In 2010, the issue of regulated medical marijuana dispensaries again appeared 
on the ballot. Like Measure 33, Measure 74 would have created state-regulated 
nonpro!t dispensaries that could be accessed by Oregon medical marijuana 
patients. #e concerns were the same in 2010 as they were in 2004, some patients 
lacked access to medicine because they either could not grow their own or 
!nd anyone to grow for them. Unlike Measure 33, Measure 74 did not seek to 
increase possession limits. Unfortunately, Measure 74 was defeated 56% to 44%.

In 2011, many bills were introduced in the Oregon Legislature seeking to 
amend the medical marijuana program; none of them passed. Most of the bills 
tried to add restrictions on to the program by attempting to reduce the amount 
of medical marijuana a patient could possess (H.B. 3093) or by prohibiting 
individuals convicted of felony violations of the Controlled Substances Act from 
being issued medical marijuana cards (H.B. 2982). One bill sought to regulate 
and authorize the formation of collectives (H.B. 3046); unfortunately, this bill 
died in committee as well.  
#e program has proved a !nancial boon to the state government. #e OMMP is 

entirely supported by patient fees, which were originally set at $150 per application 
and renewal. Due to the popularity of the program, the OMMP was able to create 
signi!cant cash reserves and lower the rate to $100, with a further reduced rate 
of $20 for those who could demonstrate !nancial need. In 2005, the legislature 
shi%ed $900,000 worth of accumulated funds from the OMMP to an underfunded 
Department of Health Ñ demonstrating not only that medical marijuana programs 
need not cost the state, but that they can actually produce revenues.

No substantial law enforcement problems have materialized around the program. 
A study conducted by the federal General Accounting O$ce (GAO) in 2002 on 
OregonÕs and three other statesÕ medical marijuana programs found that Òmedical 
marijuana laws had had little impact on their law enforcement activities.Ó 9

 In early June 2011, operators of OregonÕs unregulated medical marijuana 
dispensaries received notice from United States Attorney' Dwight C. Holton 
that'selling marijuana for any purpose, including medical use, was against both 
federal and state law. Although 33 Oregon district attorneys signed the letter, 
there has been no major enforcement e"ort to date. In fact, enforcement of 
federal marijuana laws has so far focused more closely on OregonÕs neighbors in 

__________________________________________________________________________________________

9  United States General Accounting O$ce, Marijuana: Early Experiences with Four StatesÕ Laws #at Allow Use 
for Medical Purposes, Washington: GAO, 2002.
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California and Washington. Only a handful of Oregon patients have faced federal 
prosecution in the last 11 years.

In 2005, in the days following the U.S. Supreme CourtÕs decision in Gonzales v. 
Raich, Dr. Grant Higginson Ñ the public health o$cer who oversees the OMMP 
Ñ said that the OMMP would stop issuing registry cards until the Oregon attorney 
general issued an opinion on the impact of the Raich decision. A%er a tremendous 
public outcry and threats of litigation, the Oregon attorney general issued an 
opinion on June 17, stating that the Raich decision had no impact on the stateÕs 
administration of the OMMP. It immediately resumed issuing cards and cleared 
the backlogged applications in a matter of weeks.

Physician participation in Oregon has remained strong, with 4,000 physicians 
having written at least one recommendation. In addition, Kaiser Permanente, one 
of the nationÕs largest health maintenance organizations, developed a standardized 
recommendation letter for its Oregon physicians to use in conjunction with the 
registry process.

Alaska
Alaska voters passed a ballot initiative in 1998 to protect seriously ill state 

residents from arrest for possessing, using, and cultivating medical marijuana.

In 1999, S.B. 94 made it mandatory for patients to participate in a state registra-
tion program. It also signi!cantly reduced patientsÕ protections by making the 
law an a$rmative defense that must be proven in court, rather than protection 
from prosecution. 

#e legislature also limited the amount of marijuana that a patient may legally 
possess to one ounce and six plants, with no exceptions. Previously, patients 
who exceeded the numerical limit could argue at trial that a greater amount was 
medically necessary. Patients now o%en complain that the plant limit is too low.

Additionally, local advocates believe some patients are unable to maintain a 
consistent supply of medical marijuana. With the nationÕs shortest growing season, 
Alaskans generally have no choice but to grow indoors, which o%en presents 
a !nancial hardship. Not only does the state not permit medical marijuana 
distribution, but the Department of Health and Social Services rejected an idea to 
allow the registry program to provide patients with a list of independent groups 
that could provide them with the assistance necessary to grow marijuana on their 
own.

Because of these factors, there are only 339 registered medical marijuana patients 
in the state, making it the nationÕs smallest medical marijuana program. However, 
in addition to the problems mentioned above, low registration rates may also be due 
to the fact that Alaska courts have held that the Alaska ConstitutionÕs privacy clause 
protects the adult possession of limited amounts of marijuana in the home, thereby 
lessening the need to register with the state for protection for patients who do not 
possess marijuana outside the home.

Alaska has no breakdown of its registrantsÕ conditions and symptoms because 
the physician statement forms do not require the naming of the speci!c ailments, 
in order to protect patient con!dentiality.
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Although the scope of the law has narrowed since it was !rst passed, police and 
prosecutors typically exercise discretion and maintain the spirit of the law when 
conducting medical marijuana investigations, according to the state attorney 
generalÕs o$ce. Unregistered patients o%en are either not charged or are charged 
with a lesser crime if they can clearly demonstrate their medical need to the 
investigating o$cer.

In one case reported by the Alaska attorney generalÕs o$ce, an unregistered 
wife and husband Ñ who possessed plants in excess of the speci!ed limit Ñ were 
initially charged with felonies. A%er obtaining evidence that the woman had a 
qualifying medical need, the charges against her were dropped, and the husband 
was allowed to plead guilty to a lesser charge. Although not wholly absolved, the 
couple avoided prosecution for serious charges. At the same time, this example 
stresses the value of obtaining registry cards. As enforcement practices vary from 
town to town, patients are not guaranteed the same treatment across Alaska.

District of Columbia
Although 69% of District of Columbia voters approved an initiative removing 

district-level criminal penalties for the medical use of marijuana all the way back 
in 1998, the DistrictÕs medical marijuana program is still in its infancy. #atÕs 
because a long-standing provision, or Òrider,Ó in CongressÕ appropriations to the 
District prevented the District from using any federal or local funds to imple-
ment the act. #e author of the ÒBarr AmendmentÓ rider, Georgia Congressman 
Bob Barr (R) had a charge of heart, and MPP hired him to lobby to have the 
provision removed in 2007. #e e"ort succeeded in late 2009. 

Immediately a%er the Barr Amendment was removed and the initiative was 
transmitted to Congress for review (all legislation passed in the District must 
be sent to Congress which then has 30 days to nullify the law), the D.C. Council 
passed amending legislation drastically narrowing the law. 

Originally, the initiative would have allowed doctors to recommend marijuana 
for any condition that the doctor thought could be alleviated by marijuana. 
Under B18-622, the CouncilÕs amending legislation, marijuana can only be 
recommended for HIV/AIDS, glaucoma, cancer, and multiple sclerosis, and con-
ditions treated by chemotherapy, AZT, protease inhibitors, or radiotherapy. #e 
executive branch can also add additional debilitating conditions. Additionally, 
the Council removed wording that would have allowed patients to grow their 
own marijuana or have caregivers grow it for them.

As it stands now, D.C.Õs medical marijuana law only allows patients to obtain 
marijuana from a dispensary licensed by the DistrictÕs Health Department. #e 
Health Department is currently in the process of licensing 10 cultivation centers 
and !ve dispensaries, which will grow and distribute marijuana to patients. #e 
Department expects cultivation centers to be licensed by January 2012,10 and 
dispensaries to be licensed shortly therea%er. Until that time, patients will not be 
able to legally procure Ñ or possess Ñ'medical marijuana. 

__________________________________________________________________________________________

10  See http://hrla.doh.dc.gov/hrla/frames.asp?doc=/hrla/lib/hrla/pharmacy_control/110803mmptimelinecultivati
oncenters.pdf
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Caregivers have a limited role under the DistrictÕs law. #ey are appointed to 

pick up marijuana on patientsÕ behalf from their designated dispensary and to 
assist in the administration of marijuana. #ere is an a$rmative defense in the 
law for individuals who are not registered caregivers, but can establish they were 
only assisting a patient with the administration of medical marijuana because 
the patientÕs caregiver was unavailable.

Washington
Washington state has one of the countryÕs weakest medical marijuana laws. 

It is one of only two laws that are considered Òe"ectiveÓ but that fail to provide 
protection from arrest or prosecution and instead only provide an a$rmative 
defense. Of the jurisdictions that passed medical marijuana initiatives in 1998, 
Washington state and Washington D.C. were the only two that did not place a 
numerical limit on the amount of marijuana that may be possessed or grown by 
a patient. Instead, the Washington state law allows patients to possess no more 
than a Òsixty-day supply.Ó

In 2007, the legislature passed SB 6032, which directed the Department of 
Health to determine what constitutes a Òsixty-day supplyÓ by July 1, 2008. 
In June, about one month before their recommendation was statutorily due, 
the department suggested that a 60-day supply be de!ned as 35 ounces and a 
100-square-foot canopy; however, Gov. Christine Gregoire (D) felt law enforce-
ment and prosecutors were underrepresented and pressured the department to 
reconsider. Although there were four public hearings held across the state by the 
department in 2007, and law enforcement did in fact comment, with the DEA 
even showing up at one point, the department acquiesced, recanted its original 
recommendation and came back with a recommendation of 24 ounces and 24 
plants. Ultimately, in October 2008, the department !nalized a presumptive pa-
tient limit of 24 ounces of usable marijuana and 15 plants, at any stage of growth. 
#e legislature codi!ed this presumptive limit, which can be overcome at trial by 
Òa preponderance of the evidence, that the qualifying patientÕs necessary medical 
use exceedsÓ 24 ounces of usable marijuana and 15 plants. 

Washington is also the only one of the 17 jurisdictions in the U.S. (including 
Washington, D.C.) with an e"ective medical marijuana law without some sort 
of registry system in place. #e number of patients utilizing the state law is 
estimated to be around 85,600. #is estimate is calculated based on OregonÕs 
mandatory registration system (which shows approximately 1.3% of the entire 
population using medical marijuana).

Washington law also di"ers from most medical marijuana state laws by al-
lowing for a greater universe of medical professionals to write valid medical 
marijuana recommendations. In 2010, the legislature passed and the governor 
signed SB 5798. #is new law allows physicianÕs assistants, osteopathic physicianÕs 
assistants, naturopaths, and advanced registered nurse practitioners, in addition 
to physicians and doctors of osteopathy, to write recommendations for their 
patients.

Most patients grow their own medical marijuana, either alone or with the help 
of a designated provider. To assist those patients who cannot grow marijuana, 
a handful of patient cooperatives exist to verify patientsÕ credentials, distribute 
marijuana, and provide related services. Although designated providers are 
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limited to serving one patient at a time, until 2011 statutory law was silent 
as to cooperatives and designated providers growing in groups. While some 
cooperatives and designated providers operated without interference from law 
enforcement, others have been targeted by police and sometimes raided. #is 
situation is the result of di"erent law enforcement agencies having di"erent poli-
cies, coupled with a lack of statutory guidance.

#e legislature attempted to remedy this situation in 2011 when it enacted SB 
5073. SB 5073 was the result of numerous focus groups conducted with patients, 
patient advocates, city leaders, law enforcement, and legislators. #e bill would 
have created a state registered and regulated dispensary system and a voluntary 
patient registry. Patients who registered would have been granted immunity 
from arrest and prosecution so long as they were within their possession limits. 
In addition, the bill allowed for small-scale patient collectives, where no more 
than 10 patients may collectively cultivate no more than 15 plants per patient or 
45 plants total (whatever number is smaller). In addition, it provided that docu-
mentation of valid medical marijuana recommendations for all patients must be 
present at the collective garden at all times. 

Unfortunately, SB 5073 did not make it out of Governor Chris GregoireÕs (D) 
o$ce intact. #e governor used her power of the section veto to eviscerate the 
enacted legislation, leaving it a shell of its original self. Governor Gregoire vetoed 
sections creating registered and regulated medical marijuana dispensaries. She 
vetoed the section creating a voluntary patient registry with the accompanying 
arrest and prosecution protections for those registered. However, Gov. Gregorie 
le% intact a section stating that a caregiver may only be a caregiver for one 
patient, and if that status is revoked, they must wait 15 days before becoming a 
caregiver for a new patient. #e governor leaving this section intact is important 
because it closed the previously available legal loophole that arguably allowed 
pre-existing dispensaries to operate. #us, instead of recognizing and regulat-
ing dispensaries, as the legislature intended, once Gov. Gregorie was done with 
SB 5073, it undercut the strongest legal argument they had for operating. Gov. 
Gregoire also signed o" on provisions in SB 5073 that protect patientsÕ parental 
rights, mandating that use of medical marijuana on its own is not enough to 
show cause of child neglect. 

In addition to problems related to WashingtonÕs supply issue, police complained 
that it was di$cult to determine what is an appropriate doctorÕs recommenda-
tion. #e legislature tried to address this issue in 2010 when they enacted, and 
Governor Gregoire signed, legislation requiring that all recommendations be 
signed, dated, and written on Òtamper-resistant paperÓ that includes one or more 
industry-recognized features designed to prevent counterfeiting or modi!ca-
tion in any way. #e patient registry passed by the legislature in 2011, but 
subsequently vetoed by Gov. Gregoire, would have also provided more clarity to 
police o$cers for participating patients. Although the 2010 law signed by Gov. 
Gregoire adds some clarity, patients are still being arrested and having their 
marijuana seized because of the ambiguity and weakness of the law.

To assist patients, the Washington Department of Health provides a toll-free 
phone number (800-525- 0127) where patients can obtain information about the 
law, maintains a frequently asked questions page on their website, and provides 
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copies of the statute on their website. #e department also links to organizations 
like the ACLU, which can provide further assistance as needed.

Patients who contact the Department of Health most o%en ask about how they 
can obtain marijuana, if they can be referred to a physician, and what their status 
is under federal law. #e department does not refer patients to physicians who 
can provide recommendations, nor does it refer them to patient networks that 
can provide medical marijuana. With no formal role in the administration of the 
law, the departmentÕs primary advice for patients is to read the law carefully.

#e only state agency with any administrative authority over the law is the 
Medical Quality Assurance Commission. It can expand the list of terminal or 
debilitating conditions that may be treated with marijuana under state law. 
During the lawÕs !rst two years of e"ectiveness, the commission added CrohnÕs 
disease and hepatitis C, as well as diseases that have speci!c symptoms like 
nausea, vomiting, wasting, appetite loss, cramping, seizures, muscle spasms, and 
spasticity, when these symptoms are unrelieved by standard treatments. In 2007, 
SB 6032 codi!ed these conditions and symptoms as Òqualifying conditionsÓ 
under the medical marijuana statute. In 2010, the commission added chronic 
renal failure to the list of Òqualifying conditionsÓ for which medical marijuana 
may be recommended. #e commission has rejected the inclusion of insomnia, 
post-traumatic stress disorder, depression, and severe anxiety, but Washington 
remains one of very few medical marijuana states that has responded favorably 
to any of the petitions to add qualifying conditions. 

California
CaliforniaÕs law Ñ which voters approved in November 1996 Ñ was the 

!rst e"ective medical marijuana law to be enacted. As with all initial e"orts, 
Proposition 215 did not address every aspect of medical marijuana policy. Most 
notably, the law Ñ called the Compassionate Use Act (CUA) Ñ did not specify 
the amount of marijuana that may be possessed or grown by a patient, nor did it 
permit any state agency to establish guidelines for the law.

One major unresolved issue was supply. How much marijuana is su$cient for 
the Òpersonal medical purposesÓ of a patient, as de!ned by the CUA? Without 
any speci!ed numerical guidelines, law enforcement o$cials sometimes err on 
the side of prosecuting Ñ or at least hassling Ñ patients if the quantity seems too 
large.

Unlike most of the later state medical marijuana laws, the CUA has not been in-
terpreted as providing protection from arrest. On July 18, 2002, in a unanimous 
ruling, the California Supreme Court interpreted the CUA as allowing CUA 
patients to move to dismiss attempts to prosecute them in a pretrial motion.11 
In essence, the CUA allows patients to avoid a jury trial if they are valid medical 
marijuana users.

Similar to most other e"ective medical marijuana laws, the CUA did not 
explicitly permit distribution beyond individual caregivers assisting individual 
patients. Unfortunately, many patients are not capable of growing their own 
marijuana, nor do they have capable caregivers. In response to this unmet need, 

__________________________________________________________________________________________

11 People v. Mower, (Cal. 2002) 49 P.3d 1067. 
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a number of medical marijuana distributors Ñ in earlier years referred to as 
Òcannabis buyersÕ cooperativesÓ or ÒclubsÓ (CBCs) and now called ÒdispensariesÓ 
or ÒcollectivesÓ Ñ emerged throughout the state. In fact, some had been in 
existence before the initiative became law.

#e dispensaries initially acted as the Òquali!ed primary caregiverÓ for the 
patients they served. However, at least one court held that an organization did 
not meet the de!nition, which required that the caregiver be a person who has 
consistently assumed responsibility for the patientÕs housing, health, or safety.12 
In a 1997 decision, the San Francisco CBC was successfully targeted by the state 
attorney generalÕs o$ce. #e California First District Court of Appeals ruled 
that a commercial enterprise that sells marijuana does not qualify as a primary 
caregiver. In 2008, the California Supreme Court found that caregivers must 
consistently provide caregiving for patients independent of medical marijuana, 
at or before the time they begin assisting with medical marijuana. (People v. 
Mentch, 45 Cal.4th 274.)

Attempting to address the questions le% unanswered by the CUA, then-Cali-
fornia Attorney General Bill Lockyer (D) formed a task force in 1999 to develop 
recommendations for implementing the law.

Co-chaired by state Sen. John Vasconcellos (D) and Santa Clara District 
Attorney George Kennedy (R), the task force produced a number of recommen-
dations that were added to a bill sponsored by Vasconcellos. #e bill, S.B. 848, 
contained four major provisions:

Establish a registry program within the Department of Health Services;

Allow the Department of Health Services to determine what constitutes an 
appropriate medical marijuana supply;

Permit regulated operation of cooperative cultivation projects; and

Clarify those instances when medical marijuana may be authorized, and re-
quire that a patientÕs personal physician make the recommendation.

A%er years of attempts, a modi!ed version of the legislation was enacted in 
2003 and signed into law by Gov. Gray Davis (D). To help resolve the inconsis-
tencies among jurisdictions in enforcing the medical marijuana law, S.B. 420 
provided that patients and caregivers may possess at least eight ounces of mari-
juana and six mature or 12 immature plants per patient. Counties and localities 
may raise those amounts, but are not permitted to lower them. In addition, a 
patient can possess a greater amount with a doctorÕs recommendation stating 
that the limit would be insu$cient. Further, the new law, called the Medical 
Marijuana Program (MMP), mandated the creation of a voluntary statewide 
ID card and registry system, which provided the patients and caregivers who 
chose to participate with additional protection Ñ protection from arrest. County 
health departments are required to verify information in the applications, ap-
prove and deny the applications, and issue the cards. #e California Department 
of Health Services maintains a website for law enforcement to verify ID cardsÕ 
validity.

__________________________________________________________________________________________

12 People ex rel. Lungren v. Peron (App. 1 Dist. 1997) 70 Cal.Rptr.2d 20, 59 Cal.App.4th 1383, review denied.
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Several counties initially resisted implementing the ID card program. As of 

publication, two small counties Ñ'Colusa and Sutter  Ñ are still not o"ering ID 
cards. In addition, neither county is currently scheduled to implement the ID 
card program.

#e most important provision of the MMP is that it made California the 
!rst state to expressly allow cooperatives under state law. #e provision states, 
ÒQuali!ed patients, persons with valid identi!cation cards, and the designated 
primary caregivers of quali!ed patients and persons with identi!cation cards, 
who associate within the State of California in order collectively or cooperatively 
to cultivate marijuana for medical purposes, shall not solely on the basis of 
that fact be subject to state criminal sanctions.Ó It also provides that caregivers 
cannot be prosecuted solely for being compensated for their actual expenses 
and services. #e MMP also said that it does not authorize for-pro!t marijuana 
distribution.

In a 2005 ruling, People v. Urziceanu, the #ird Appellate District Court of 
Appeal of California found that the MMP provides a defense for distribution by 
collectives and cooperatives, including for conduct that occurred before the law 
passed. Although the court found that the CUA did not allow collective medical 
marijuana distribution, it ruled that S.B. 420Õs Òspeci!c itemization of marijuana 
sales indicates it contemplates the formation and operation of medical marijuana 
cooperatives that would receive reimbursement for marijuana and the services 
provided in conjunction with the provision of marijuana.Ó 

Although no state agency actually collects the data, estimates on the number of 
medical marijuana dispensaries serving patients in California range from several 
hundred to more than a thousand. However, even a%er the passage of the MMP, 
many dispensaries have been shut down either by state and local law enforce-
ment or by federal legal action.

#e Oakland Cannabis BuyersÕ Cooperative (OCBC) unsuccessfully fought a 
January 1998 civil suit brought by the U.S. Department of Justice, which sought 
to stop the operation of OCBC and !ve other distribution centers in Northern 
California. (See Appendix I for detailed information on this case.)

In July 2007, the DEA sent threatening letters to more than 160 landlords who 
allegedly leased to dispensaries in several areas of the state. #e letters noti!ed 
the landlords that they could face federal prosecution or forfeiture if they con-
tinued leasing to medical marijuana collectives.13 In Santa Barbara, these letters 
were followed up with in-person threats to landlords of !nes, forfeiture, and 
even prosecution if they did not evict the dispensaries.14

Since the enactment of the CUA, federal agents have also raided more than 200 
medical marijuana locations, mostly dispensaries, homes related to them, and 
large gardens. Several dozen people have been federally prosecuted for medical 
marijuana, usually for involvement in dispensing collectives or large gardens. 
Shortly a%er Pres. Barack Obama was sworn into o$ce, the number of raids 
decreased. However, some federal raids and prosecutions have continued in 
California under his administration. In October 2011, the four U.S. attorneys 

__________________________________________________________________________________________

13  Welch, William, ÒDEA Targets Landlords in Pot Battle,Ó USA Today, July 26, 2007.
14  ÒShakedown From Feds Imperils Medicinal Marijuana,Ó Santa Barbara Independent, August 12, 2008.
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for California announced a crackdown on medical marijuana dispensaries in 
the state. As was the case in 2007, threatening letters were sent to dozens of 
landlords who rented to dispensaries.

#e MMPÕs provisions allowing for dispensing collectives are vague, and some 
local o$cials Ð such as San Diego County District Attorney Bonnie Dumanis 
and former Los Angeles County Attorney Steve Cooley Ð have claimed that 
storefront dispensaries and sales are not allowed. In San Diego and some other 
areas, local and federal o$cials have cooperated to raid dispensaries.15 In one 
case, a county sheri" requested a federal raid against a city-licensed dispensary. 
#e operator, Charles Lynch, was convicted of !ve federal charges on August 
5, 2008, because perfect compliance with a stateÕs medical marijuana law is no 
defense to federal charges.

In 2008, San Diego Assemblymember Lori Salda–a introduced legislation to 
stop the use of state and local resources to subvert the stateÕs medical marijuana 
law. #e bill, A.B. 2743, was sponsored by MPP and would have prevented state 
and local o$cials from assisting in federal raids. For its !rst year, the legislation 
made signi!cant progress. It passed two committees and had more supporters 
than opponents in the Assembly. However, a majority of all members Ð not just 
voting members Ð is required in California, and the bill was not called to a &oor 
vote.

Another tactic used to subvert the medical marijuana program is enactment 
of city ordinances prohibiting dispensaries or putting a hold, or moratorium, 
on new dispensaries. #e sheri"Õs o$ce in one county, Butte, has even raided 
private patient collectives, including forcing the uprooting of 29 of 41 plants for 
a seven-patient collective. On July 1, 2009, the #ird Appellate District ruled 
against the raid and ButteÕs policy in a lawsuit brought by Americans for Safe 
Access. However, in August 2011, a Superior Court Judge in Orange County 
ruled that the MMP does not preempt local ordinances that intend to regulate Ð 
even ban Ð the distribution of medical marijuana. Quali!ed Patients Association, 
the dispensary that sued Anaheim over the ban, plans on appealing the decision.

Other cities have sought to ensure safe access while making sure dispensaries 
are good neighbors. More than three dozen cities and counties across California 
Ñ including San Francisco, Los Angeles, and Sacramento Ñ have passed 
ordinances regulating medical marijuana dispensaries. #ese ordinances usually 
contain security requirements, such as limiting the hours of operation, requiring 
plenty of outdoor lighting, or requiring security guards. #ey also may require 
the dispensaries to prevent loitering. Some of the cities utilized temporary 
moratoriums, such as Los Angeles, to give themselves time to develop and issue 
regulations. 

California appellate courts have had contradictory rulings on whether federal 
law preempts a city licensing dispensaries. In August 2010, the Fourth Appellate 
District ruled that dispensary licensing was not preempted by federal law, in 
Quali!ed Patients Association v. City of Anaheim. However, in October 2011, the 
Second Appellate District ruled that the city of Long Beach issuing dispensary 

__________________________________________________________________________________________

15  See O$ce of the San Diego County District Attorney 2007 Annual Report. ÒOur prosecutors e"ectively shut 
down all of these so-called medical marijuana clinics.Ó 
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permits based on a lottery system and accepting fees was preempted. #e court 
noted that the state could decriminalize the conduct without issuing permits and 
noted that many regulations would not be preempted. It also indicated permits 
would not be preempted if they merely identi!ed those entities the state did not 
criminalize.

Regardless of how these matters involving distribution centers are resolved, 
individual patients and their primary caregivers will continue to be allowed to 
acquire or grow medical marijuana under state law.

In 2007 and 2008, legislation was introduced to address another problem dis-
pensaries face. Sen. Carole Migden (D-San Francisco) introduced bills to remove 
liability for back sales taxes that older medical marijuana dispensaries faced. 
#e dispensaries had little reason to believe they owed sales taxes on prior years, 
since they were not allowed to obtain sellerÕs permits until 2005. Most dispensa-
ries were only noti!ed that they were liable for any sales taxes in February 2007. 
#e legislation did not make it out of committee either year.

Meanwhile, in January 2006, three of CaliforniaÕs 58 counties Ñ San Diego, 
San Bernardino, and Merced Ñ refused to issue medical marijuana ID cards 
and !led a lawsuit claiming that the MMP and parts of the CUA are preempted 
by federal law. In December 2006, San Diego Superior Court Judge William R. 
Nevitt Jr., ruled against the counties and upheld CaliforniaÕs medical marijuana 
laws. Merced County dropped out of the lawsuit and began issuing medical 
marijuana cards. San Diego and San Bernardino !led an appeal. In 2008, the 
Fourth District Court of Appeals unanimously found that the counties only had 
legal standing to challenge the part of the law requiring them to issue ID cards, 
and it unanimously ruled against the two counties.16 #e two counties appealed. 
Both the Supreme Court of California and the United States Supreme Court 
denied certiorari, allowing the Court of Appeals decision to stand. 

Four other important court decisions also came down in 2007 and 2008. Many 
California patients have had their medical marijuana seized by state or local o$-
cials who refused to return it. On November 28, 2007, the Fourth District Court 
of Appeals unanimously upheld a ruling requiring the City of Garden Grove to 
return seized marijuana to patient Felix Kha. #e state Supreme Court refused to 
hear the cityÕs appeal.

#e state Supreme Court ruled on January 24, 2008 that patients can be !red 
or not hired for testing positive for having marijuana in their systems.17 #e 5-2 
ruling did note that the legislature could explicitly choose to protect patients 
from employment discrimination, and Assemblyman Mark Leno introduced 
A.B. 2279, a bill sponsored by Americans for Safe Access (ASA), that would have 
done just that. Unfortunately, the bill died. However, now a state Senator, Leno 
has introduced similar legislation Ð SB 129 Ð which, as of publication, is still 
pending. 

#e validity of the MMP possession limit guidelines has also been called 
into question. In California, the state legislature cannot amend initiatives. #e 
CUA did not include any caps on how much marijuana can be possessed, so 

__________________________________________________________________________________________

16  County of San Diego et al. v San Diego NORML et al., (CA.App 4th Dist. 2008) 2008 WL 2930117.
17  Ross v. Ragingwire Telecommunications, Inc., (Cal. 2008) 179 P.3d 200. 
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subsequent legislation cannot do so either. #e MMP guidelines sought to create 
an amount of marijuana a patient could possess knowing that he or she was 
protected by the law Ñ a safe harbor. #e Supreme Court of California ruled that 
insofar as those limits burden a patientÕs right to assert a medical defense Ð i.e., 
if a patient were denied the right to assert a medical defense for possession of an 
amount exceeding the MMP limits Ð they are unconstitutional. However, unlike 
the Court of Appeals, the Supreme Court allowed the cap to stand as a safe 
harbor for patients. People v. Kelly, 47 Cal.4th 1008, 222 P.3d 186 (2010).

As instructed by the MMP and to help clarify the medical marijuana program, 
then California Attorney General Jerry Brown issued long-awaited medical 
marijuana guidelines in August 2008.18 #e ÒGuidelines for the Security and 
Non-Diversion of Marijuana Grown for Medical UseÓ seek to clarify the stateÕs 
medical marijuana law for patients, caregivers, dispensing collectives, and law 
enforcement personnel. Current Attorney General Kamala Harris Ð who was 
heavily supported by the medical marijuana community Ð has issued a dra% of 
updated guidelines. As of publication, AG HarrisÕs guidelines are still dra%.  

Both the current and the dra% guidelines note that, under existing law, col-
lectives and cooperatives of patients and caregivers are allowed, but that they 
may not operate for pro!t. #ey also include recordkeeping guidelines and 
provide that marijuana cannot be obtained from sources other than patients 
and caregivers who are part of the collective. #e attorney general also made 
recommendations that should help prevent the arrest of bona !de patients, 
including a recommendation that state and local law enforcement o$cers Ònot 
arrest individuals or seize marijuana under federal law,Ó if they determine that 
the activity is protected by state law.

In 2010 and 2011, multiple proposals were introduced in the California 
Legislature that ostensibly sought to further clarify the medical marijuana 
program by instituting more thorough statewide regulations. Heralded by 
proponents as a way to more carefully regulate the industry, most proposals 
failed to state clearly that medical marijuana dispensaries are legal under state 
law. Without providing for clear legal protections, these bills would do nothing 
to clear up confusion over what is, and what is not, legally allowed under state 
law. No such proposal has yet to make it out of the legislature.  

Despite the occasional questions and controversies, CaliforniaÕs medical 
marijuana law has increased in popularity since it was enacted. A statewide 
Public Policy Institute of California poll released in May of 2010 found that 
78% of California voters approved of legal protections for medical marijuana 
patients, compared to the 56% who approved the CUA when it appeared on the 
1996 ballot.19 #is !gure includes strong majority support across political party 
a$liation with 82% of Democrats, 68% of Republicans, and 80% of independents 
supporting medical marijuana. #e law is estimated to be protecting more than 
470,000 patients, who are allowed to use medical marijuana with the approval of 
physicians.

__________________________________________________________________________________________

18  #e guidelines are available at <http://ag.ca.gov/cms_attachments/press/pdfs/n1601_
medicalmarijuanaguidelines.pdf>.

19  Mark Baldassare, Dean Bonner, Sonja Petek, and Nicole Willcoxon.'Californians & their government. Public 
Policy Institute of California public opinion poll, pp. 15-16. May 2010.
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1.  Exemption from Arrest and Prosecution
A state may establish that it is no longer a state-level crime for patients to 

possess or cultivate marijuana for medicinal purposes. Federal laws would 
be broken by individual patients, but an Òexemption from arrest and pros-
ecutionÓ prevents the state from arresting and prosecuting quali!ed patients. 
Most exemptions are tied to a state registry program, which allows patientsÕ 
credentials to be easily veri!ed.

2.  Affirmative Defense
Several state medical marijuana laws allow individuals to assert an a$rma-

tive defense to charges of unlawful marijuana cultivation and/or possession. 
To establish the a$rmative defense, individuals must prove at trial Ñ o%en 
by a preponderance of the evidence Ñ that they are in compliance with the 
medical marijuana statute. 

#e a$rmative defense is the only defense a"orded to individuals by the 
medical marijuana laws in Alaska, Maryland, and Washington. Although this 
defense does not prevent patients from being arrested, as a matter of practice, 
individuals who are clearly in compliance with the law are o%en not arrested 
in Washington state. Colorado, Maine, Michigan, Nevada, and Washington 
stateÕs laws allow individuals to use an a$rmative defense to argue that an 
amount of marijuana in excess of the speci!ed legal limit is medically neces-
sary. California, Colorado, Michigan, Nevada, Oregon, and Rhode Island 
allow unregistered patients to raise an a$rmative defense.1  DelawareÕs law 
includes an a$rmative defense that protects quali!ed patients from convic-
tion if they possess marijuana until the registry program is up and running 
and while they wait for the health department to process their applications.

3.  “Choice of Evils” Defense
In addition to being exempt from prosecution or providing an a$rmative 

defense, medical marijuana patients may raise a medical necessity defense,2 
o%en referred to as a Òchoice of evilsÓ defense. #is is brought up to show 
that violation of the law (such as using marijuana) was necessary to prevent a 
greater evil (such as exacerbation of an illness). 

Appendix G: Types of Legal Defenses Afforded 
by Effective State Medical Marijuana Laws

__________________________________________________________________________________________

1 See Appendix K for more information on the medical necessity defense.
2 #e language in some of these cases has not been litigated completely, so there are some states where the law 

seems to allow unregistered patients to raise a defense or a defense to be raised for additional amounts, but 
where courts may ultimately interpret the language more narrowly.



St
at

e-
By

-S
ta

te
 R

ep
or

t 2
01

1



H-1

Appendix H
: Types of Physician D

ocum
entation Required to Cultivate, Possess, or Use M

edical M
arijuana

State-By-State Report 2011
Appendix H: Types of Physician Documentation 
Required to Cultivate, Possess, or Use Medical 
Marijuana
California and Arizona, the !rst two states to pass medical marijuana initiatives 

in 1996, used slightly di"erent wording in their enacting statutes:

California law allows patients to use medical marijuana if they possess a rec-
ommendation from a physician.

ArizonaÕs 1996 law allowed patients to use medical marijuana if they possessed 
a prescription from a physician.

#e di"erence seems slight, but its e"ect is great. Patients in California are 
protected under state law if they possess valid recommendations for medical 
marijuana. In Arizona, however, patients did not enjoy state-level legal protection 
until voters approved a new initiative in 2010 because it is impossible to obtain a 
prescription for medical marijuana.

De!nitions of ÒprescriptionÓ and Òrecommendation,Ó as they apply to medical 
marijuana, explain the di"erence in legal protections for California and Arizona 
patients.

VermontÕs medical marijuana law is unique in that it doesnÕt require physicians to 
prescribe or recommend medical marijuana; rather, a physician must simply certify 
that a patient has a qualifying illness.

Vermont law allows a person to register with the state as a medical marijuana 
patient if that patient possesses such a certi!cation from his or her physician.

Prescription
A prescription is a legal document from a licensed physician, ordering a pharma-

cy to release a controlled substance to a patient. Prescription licenses are granted 
by the federal government, and it is a violation of federal law to ÒprescribeÓ mari-
juana, regardless of state law. Furthermore, it is illegal for pharmacies to dispense 
marijuana (unless as part of a federally sanctioned research program).

In addition to ArizonaÕs 1996 law, the medical marijuana laws of Connecticut, 
Louisiana, Virginia, and Wisconsin also use the word ÒprescribeÓ and are there-
fore ine"ective.

Recommendation
A recommendation is not a legal document, but a professional opinion provided 

by a quali!ed physician in the context of a bona !de physician-patient relation-
ship. #e term ÒrecommendationÓ skillfully circumvents the federal prohibition 
on marijuana prescriptions, and federal court rulings have a$rmed a physicianÕs 
right to discuss medical marijuana with patients, as well as to recommend it. A 
ÒrecommendationÓ is constitutionally protected speech.1 

Whereas patients do not receive meaningful legal protection via marijuana 
ÒprescriptionsÓ because they cannot be lawfully obtained, patients who have phy-

__________________________________________________________________________________________

1  See Appendix I for details.
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a siciansÕ ÒrecommendationsÓ can meet their stateÕs legal requirements for medical 
marijuana use.

#e states that have enacted medical marijuana laws since 1996 have gener-
ally avoided using the words ÒprescriptionÓ and Òrecommendation.Ó Instead, they 
require physicians to discuss, in the context of a bona !de physician-patient re-
lationship, the risks and bene!ts of medical marijuana use and advise patients 
that the medical bene!ts of marijuana would likely outweigh the health risks. Not 
only does this circumvent the federal prohibition on marijuana, but it minimizes 
physiciansÕ concerns that they might face liability related to medical marijuana.

Certification
#e states that have enacted medical marijuana laws since 1996 have generally 

avoided using the words ÒprescriptionÓ and Òrecommendation.Ó Instead, they gen-
erally protect patients who submit written certi!cations to a health department. 
Like a Òrecommendation,Ó a Òcerti!cationÓ is not a legal document. In issuing a 
Òcerti!cation,Ó a physician simply signs a written statement. In most states, the 
statement must a$rm that the physician discussed, in the context of a bona !de 
physician-patient relationship, the risks and bene!ts of medical marijuana use and 
advised the patient that the medical bene!ts of marijuana would likely outweigh 
the health risks. #e certi!cations must also verify that the patient has a qualifying 
condition.

However, in Vermont, the physician needs only to certify that the patient has a 
medical condition that the state has approved as a qualifying condition for the 
medical use of marijuana. #is circumvents the federal prohibition on marijuana. 
And because of this, a medical marijuana law based on this type of Òcerti!cationÓ 
should fully eliminate physiciansÕ concerns that they might face liability related to 
medical marijuana.
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Appendix I: Federal Litigation Related to Effective 
State Medical Marijuana Laws 
The federal government’s position on medical marijuana
#e federal government has not tried to overturn any state medical marijuana 

law, nor is it planning to do so.

In fact, high-ranking members of the U.S. Department of Justice evaluated 
the legal prospects of a court challenge to the medical marijuana initiatives and 
concluded that such a challenge would fail.

#is was stated on the record by David Anderson of the U.S. Department of 
Justice during a hearing in Wayne Turner v. D.C. Board of Elections and Ethics, et 
al. (Civil Action No. 98-2634 RWR, September 17, 1999).1

AndersonÕs comments are supported by Footnote 5 in the federal courtÕs Turner 
opinion: ÒIn addition, whatever else Initiative 59 purports to do, it proposes 
making local penalties for drug possession narrower than the comparable federal 
ones. Nothing in the Constitution prohibits such an action.Ó

Testifying at a June 16, 1999 hearing of the U.S. House Government Reform 
Subcommittee on Criminal Justice, Drug Policy, and Human Resources, then-
drug czar Barry McCa"rey also admitted that Òthese [medical marijuana] statutes 
were deemed to not be in con&ict with federal law.Ó

Further, McCa"rey said that the federal government has Òthe problemÓ because 
there are not enough Drug Enforcement Administration (DEA) agents to enforce 
federal laws against personal use, possession, and cultivation in the states that 
have removed criminal penalties for medical marijuana.

In May 2011, Arizona Governor Jan Brewer !led a federal lawsuit question-
ing whether federal law preempts state law and named the U.S. Department of 
Justice (DOJ) as a defendant. #e DOJ !led a motion to dismiss the case, which 
did not take a position on preemption, but asked the court to dismiss the suit for 
failing to be a case or controversy. 

#e federal government cannot force states to have criminal laws that are iden-
tical to federal law, nor can the federal government force state and local police 
to enforce federal laws. However, the U.S. Department of Justice may take legal 
action against individuals and organizations for violations of federal law.  See ap-
pendix S for a discussion of the federal governmentÕs statements and practices on 
enforcing its laws in medical marijuana states. 

__________________________________________________________________________________________

1  Turner challenged the constitutionality of U.S. Rep. Bob BarrÕs (R-GA) amendment to the !scal year 1999 
budget, which prohibited the District from spending any funds to conduct any initiative that would reduce the 
penalties for possession, use, or distribution of marijuana. #is amendment had the e"ect of preventing the 
local Washington, D.C., government from tallying the votes on the local medical marijuana ballot initiative 
in November 1998. #e U.S. District Court for the District of Columbia ruled in TurnerÕs favorÑalbeit not on 
constitutional grounds. #e votes were counted, and the medical marijuana initiative was found to have passed; 
however, Congress subsequently prevented it from taking e"ect. #is occurred only because D.C. is a district, 
not a state, and therefore is legally subject to greater federal oversight and control.
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s Medical marijuana litigation in federal court
Since 1996, there have been !ve key federal cases relating to medical marijuana: 

Conant v. Walters, U.S. v. Oakland Cannabis Buyers’ Cooperative, County of Santa 
Cruz v. Ashcro#, Gonzales v. Raich, and Arizona v. Department of Justice.

Dr. Marcus Conant v. John L. Walters (309 F.3d 629)
Ruling: A federal district court ruled that the federal government cannot punish 

physicians for discussing or recommending medical marijuana. A%er this ruling 
was upheld by the Ninth U.S. Circuit Court of Appeals, it was appealed to the U.S. 
Supreme Court, which declined to take the case, letting the ruling stand.

Background: Shortly a%er California voters approved Proposition 215 in 1996, the 
federal government threatened to punishÑeven criminally prosecuteÑphysicians 
who recommend medical marijuana. Speci!cally, the federal government 
wanted to take away physician authority to write prescriptions for any controlled 
substances. In response to those threats, a group of California physicians and 
patients !led suit in federal court on January 14, 1997, claiming that the federal 
government had violated their constitutional rights.

#e lawsuit asserted that physicians and patients have the rightÑprotected by 
the First Amendment to the U.S. ConstitutionÑto communicate in the context 
of a bona !de physician-patient relationship, without government interference or 
threats of punishment, about the potential bene!ts and risks of the medical use of 
marijuana.

On April 30, 1997, U.S. District Court Judge Fern Smith issued a preliminary 
injunction prohibiting federal o$cials from threatening or punishing physicians 
for recommending medical marijuana to patients su"ering from HIV/AIDS, 
cancer, glaucoma, and/or seizures or muscle spasms associated with chronic, 
debilitating conditions. According to Judge Smith, Ò[t]he First Amendment 
allows physicians to discuss and advocate medical marijuana, even though use of 
marijuana itself is illegal.Ó

#e case was !nally heard in the U.S. District Court for the Northern District 
of California in August 2000. Plainti"s argued that the threats amounted to 
censorship. #e federal government countered that there is a national standard 
for determining which medicines are accepted and that the use of marijuana 
should not be decided by individual physicians. In response to that argument, 
Judge William Alsup stated, ÒWho better to decide the health of a patient than a 
doctor?Ó

Alsup ruled on September 7, 2000 that the federal government cannot penalize 
California doctors who recommend medical marijuana under state law. Speci!cally, 
he said the U.S. Department of Justice is permanently barred from revoking 
licenses to dispense medication Òmerely because the doctor recommends medical 
marijuana to a patient based on a sincere medical judgment and from initiating 
any investigations solely on that ground.Ó

#e U.S. Department of Justice sought to overturn AlsupÕs ruling. In a hearing 
before the Ninth Circuit on April 8, 2002, judges questioned Justice Department 
attorneys who were appealing an injunction against sanctioning these doctors.
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ÒWhy on earth does an administration thatÕs committed to the concept of 

federalism . . . want to go to this length to put doctors in jail for doing something 
thatÕs perfectly legal under state law?Ó asked Judge Alex Kozinski at the hearing.

U.S. Attorney Mark Stern argued that the government should be allowed to 
investigate doctors whose advice Òwill make it easier to obtain marijuana.Ó But he 
had di$culty convincing judges that there was a distinction between discussing 
marijuana and recommending it.

On October 29, 2002, the Ninth Circuit upheld the Conant v. McCa"rey ruling, 
which a$rms that doctors may recommend marijuana to their patients, regardless 
of federal laws prohibiting medical marijuana. #e governmentÕs attempt to bar 
doctors from recommending medical marijuana Òdoes É strike at core First 
Amendment interests of doctors and patients. É Physicians must be able to speak 
frankly and openly to patients,Ó Chief Judge Mary Schroeder wrote in the 3Ð0 
opinion. 

On October 14, 2003, medical marijuana patients and doctors achieved a historic 
victory when the U.S. Supreme Court refused to hear the Justice DepartmentÕs 
appeal of Conant, letting stand the Ninth Circuit ruling from October 2002. #is 
powerful ruling has put a stop to the federal governmentÕs campaign to punish 
physicians who recommend medical marijuana to patients.

United States of America v. Oakland Cannabis Buyers’ Cooperative  
(532 U.S. 483)
Ruling: #e U.S. Supreme Court ruled that people who are arrested on federal 

marijuana distribution charges may not raise a Òmedical necessityÓ defense in 
federal court to avoid conviction. 

Background: In California, dozens of medical marijuana distribution centers 
received considerable media attention following the passage of Proposition 215. 
Yet many of them had been quietly operating for years before the law was enacted. 
State and local responses ranged from prosecution to uneasy tolerance to hearty 
endorsement.

In January 1998, the U.S. Department of Justice !led a civil suit to stop the 
operation of six distribution centers in Northern California, including the Oakland 
Cannabis BuyersÕ Cooperative (OCBC).

#e U.S. District Court issued an injunction in May 1998 to stop the distributorsÕ 
actions and rejected, in October 1998, OCBCÕs motion to modify the injunction 
to allow medically necessary distributions of marijuana. In September 1999, the 
Ninth Circuit ruled 3Ð0 that Òmedical necessityÓ is a valid defense against federal 
marijuana distribution charges, provided that a distributor can prove in a trial 
court that the patients it serves are seriously ill, face imminent harm without 
marijuana, and have no e"ective legal alternatives.

#e case then went back to U.S. District Court, where the 1998 injunction was 
modi!ed, allowing OCBC to distribute marijuana to seriously ill people who meet 
the Ninth CircuitÕs medical necessity criteria. #e Justice Department then !led 
an appeal, asking the U.S. Supreme Court to overturn the Ninth CircuitÕs decision 
establishing a federal Òmedical necessity defenseÓ for marijuana distribution.

Writing for a unanimous court (8Ð0), Justice Clarence #omas a$rmed what 
medical marijuana patients, providers, and advocates have long known: #e 
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s U.S. Congress has not recognized marijuanaÕs medical bene!ts, as evidenced by 
the drugÕs placement in the most restrictive schedule of the federal Controlled 
Substances Act.

Speci!cally, #omas wrote: ÒIn the case of the Controlled Substances Act, the 
statute re&ects a determination that marijuana has no medical bene!ts worthy of 
an exception (outside the con!nes of a Government-approved research project).Ó

ÒUnable É to override a legislative determination manifest in statuteÓ that there 
is no exception at all for any medical use of marijuana, the court held that the 
Òmedical necessity defenseÓ is unavailable to medical marijuana distributors like 
OCBC.

#e ruling does not a"ect the ability of states to remove criminal penalties for 
medical marijuana. It merely asserts that similar protections do not currently exist 
at the federal level. Of note, the case did not challenge the viability of Proposition 
215, the California law that allows patients to legally use medical marijuana.

#is ruling has made large-scale medical marijuana distributors vulnerable to 
federal prosecution and has resulted in many states having programs that only 
allow small-scale cultivation by patients and caregivers. 

Unclear, however, is whether individual patients can assert a Òmedical necessity 
defenseÓ to federal marijuana charges.

Footnote 7 of the opinion says nothing in the courtÕs analysis Òsuggests that 
a distinction should be made between prohibitions on manufacturing and 
distributing and other prohibitions in the Controlled Substances Act.Ó

In a concurring opinion, Justice John Paul Stevens criticized Footnote 7, writing 
that Òthe Court reaches beyond its holding, and beyond the facts of the case, 
by suggesting that the defense of necessity is unavailable for anyone under the 
Controlled Substances Act.Ó

Given the U.S. Supreme CourtÕs narrow ruling, OCBC appealed the case again in 
U.S. District Court, raising constitutional and other issues.

OCBC argued that the federal injunction against it exceeds federal authority 
over interstate commerce. #e organization also argued that barring marijuana 
distribution would violate its membersÕ fundamental rights to relieve pain and 
the life-threatening side e"ects of some treatments for conditions like AIDS and 
cancer.

Ruling for the U.S. District Court on May 3, 2002, Judge Charles Breyer said 
OCBC has no constitutional right to distribute medical marijuana to sick patients. 
Breyer also said the federal government has the constitutional authority to regulate 
drug activity, even if it takes place entirely within a stateÕs boundaries. OCBC 
appealed the ruling to the Ninth Circuit.

On June 12, 2003, Judge Breyer issued a permanent injunction prohibiting OCBC 
and two other organizations from distributing medical marijuana. #e order, 
requested by the U.S. Department of Justice, a"ects OCBC, the Marin Alliance for 
Medical Marijuana in Fairfax, and a dispensary in Ukiah. 
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Gonzales v. Raich (545 U.S. 1), on remand Raich v. Gonzales  
(500 F.3d 850)
Ruling: On June 6, 2005, the U.S. Supreme Court ruled 6-3 that the federal 

government has the power under the Commerce Clause of the U.S. Constitution 
to prohibit purely intrastate cultivation and possession of marijuana authorized 
by state medical marijuana laws.

#e Supreme Court also sent Raich back to the Ninth Circuit to consider legal 
issues that had not been argued. On March 14, 2007, the Ninth Circuit ruled that 
there is not yet a constitutional due process right to use marijuana to preserve 
oneÕs life. It also held that the criminal defense Òmedical necessityÓ cannot be used 
in a civil suit to prevent a federal prosecution.

Background: On October 9, 2002, two seriously ill medical marijuana patients 
sued the federal government for violating the Fi%h, Ninth, and Tenth Amendments 
to the U.S. Constitution in its attacks on patients and providers. 

Angel Raich, who su"ers from life-threatening wasting syndrome, nausea, a 
brain tumor, endometriosis, scoliosis, and other disorders that cause her chronic 
pain and seizures, uses marijuana because of her adverse reaction to most 
pharmaceutical drugs. 

Diane Monson, a medical marijuana patient su"ering from severe chronic back 
pain and spasms, was raided by the Drug Enforcement Administration (DEA) on 
August 15, 2002. Ms. Monson has tried several pharmaceutical drugs, but none of 
them allows her to function normally; only medical marijuana does. 

#e lawsuit sought to prevent the federal government from arresting or 
prosecuting the plainti"s for their medical use of marijuana. According to the 
complaint, U.S. Attorney General John Ashcro% and former DEA Administrator 
Asa Hutchinson were overstepping their authority by seizing marijuana plants 
that were grown under the stateÕs medical marijuana law. #e plainti"s argued 
that the federal government has no constitutional jurisdiction over their activities, 
which are entirely noncommercial and do not cross state lines.

On March 5, 2003, the U.S. District Court denied the preliminary injunction, 
despite !nding that Òthe equitable factors tip in plainti"Õs favor.Ó

A week later, on March 12, 2003, Angel Raich and Diane Monson !led an appeal 
with the Ninth U.S. Circuit Court of Appeals.

#e appeals court heard oral arguments on October 7, 2003. On December 16, 
2003, the court issued an opinion reversing the U.S. District Court decision and 
remanding Raich to the district court with instructions to enter a preliminary 
injunction, as sought by the patients and caregivers. #e Ninth Circuit found 
that Òthe appellants have demonstrated a strong likelihood of success on their 
claim that, as applied to them, the CSA [Controlled Substances Act of 1970] is an 
unconstitutional exercise of CongressÕ Commerce Clause authority.Ó

#is decision stated that federal interference in state medical marijuana laws is 
unconstitutional. #is was a huge victory for medical marijuana patientsÑand 
for the states that have these laws, establishing clearly that the federal Controlled 
Substances Act does not apply to noncommercial medical marijuana activities 
that do not cross state lines. 
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s On February 26, 2004, the Ninth Circuit unanimously rejected the U.S. 
Department of JusticeÕs petition for an en banc review of the ruling. #e Justice 
Department appealed to the U.S. Supreme Court, which on June 28, 2004, agreed 
to hear the case.

On June 6, 2005, the U.S. Supreme Court ruled 6-3 that the federal government 
has the power under the Commerce Clause of the U.S. Constitution to prohibit 
purely intrastate cultivation and possession of marijuana authorized by state 
medical marijuana laws. Justices Sandra Day OÕConnor and Clarence #omas and 
Chief Justice William Rehnquist argued in dissent that prohibiting this activity 
is beyond the scope of the Commerce Clause. #is ruling in no way invalidates 
existing state medical marijuana laws, nor does it prevent states from enacting 
medical marijuana laws. It merely upholds the status quo: that federal authorities 
can continue to arrest medical marijuana users.

#e Supreme Court remanded the case to the Ninth Circuit for further 
proceedings to determine whether an injunction is warranted based on due 
process, medical necessity, or Tenth Amendment claims. #e Ninth Circuit had 
not addressed these claims in earlier proceedings since the Court of Appeals held 
that an injunction was warranted based solely on the Commerce Clause argument. 
On March 27, 2006, the Ninth Circuit heard oral arguments on these issues, with 
Diane Monson no longer a party to the case. 

On March 14, 2007, the three-judge panel unanimously ruled against RaichÕs 
remaining arguments for an injunction to prevent federal prosecution. 

#e court found that there is not a due process right Òto use marijuana to preserve 
bodily integrity, avoid pain, and preserve [oneÕs] life.Ó #e majority decision, 
authored by Judge Harry Pregerson and signed by Judge Richard Paez, suggested 
that there is a possibility that under emerging standards of fundamental rights 
the medical use of marijuana could eventually be recognized as a fundamental 
right. #e opinion said, ÒFor now, federal law is blind to the wisdom of a future 
day when the right to use medical marijuana to alleviate excruciating pain may 
be deemed fundamental. Although that day has not yet dawned, considering that 
during the last ten years eleven states have legalized the use of medical marijuana, 
that day may be upon us sooner than expected.Ó 

#e Ninth Circuit also unanimously ruled that Raich could not use a medical 
necessity defense to obtain a civil injunction barring a federal prosecution. #e 
ruling noted that it did not decide whether Raich could successfully raise the defense 
if she were criminally prosecuted. #e majority evaluated the three prongs that must 
be proven in a necessity defense and said, ÒRaich appears to satisfy the threshold 
requirements for asserting a necessity defense under our case law.Ó  #e opinion also 
said that the issue of whether the Supreme CourtÕs OCBC ruling and the Controlled 
Substances Act foreclose the possibility of patients like Raich asserting marijuana 
necessity defenses is an unanswered question.

#e third judge, C. Arlen Beam, issued an opinion that concurred with the 
decision to uphold the district courtÕs denial of an injunction. However, he 
dissented Òfrom the courtÕs expansive considerationÓ of whether Raich met the 
prongs of a necessity defense. He argued that because Gonzales v. Raich was a 
civil case that followed civil rules of evidence and procedure, the court could not 
make a determination about whether Raich could meet the requirements for a 
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necessity defense to a criminal prosecution. He did, however, Òacknowledge that 
[Raich] certainly may be eligible to advance such a defense to criminal liability in 
the context of an actual prosecution.Ó

Although the Ninth CircuitÕs ruling on remand did not provide any immediate 
protection to Raich, it was not entirely negative. It le% open the possibility that the 
seriously ill might eventually have a due process right to use medical marijuana 
if states continue enacting e"ective medical marijuana laws. It also le% open the 
possibility that the seriously ill could avoid criminal liability under federal law by 
raising the medical necessity defense.

County of Santa Cruz, et al. v. Mukasey, et al. (C-03-1802 JF)
Ruling: On April 21, 2004, U.S. District Court Judge Jeremy Fogel issued a historic 

preliminary injunction barring the U.S. Department of Justice from raiding or 
prosecuting Wo/MenÕs Alliance for Medical Marijuana (WAMM) in Santa Cruz, 
California. #e Ninth Circuit reversed the injunction following the U.S. Supreme 
Court decision Gonzales v. Raich, but the case is still alive. #e plainti"s raised 
additional claims for declaratory relief and an injunction, and Judge Fogel ruled 
against the defendantsÕ motion to dismiss the claims based on medical necessity 
and the Tenth Amendment. As of publication, Judge Fogel has not issued a !nal 
decision.

In 2009, a%er Deputy Attorney General David Ogden issued a memo stat-
ing that federal prosecutors should not target those in clear and unambiguous 
compliance with state medical marijuana laws, the city and county of Santa Cruz 
agreed to voluntarily dismiss their lawsuit. On May 9, 2011, following letters 
from several U.S. attorneys that were not consistent with the DOJ policy, the 
ACLU Ñ which represents plainti"s in the Santa Cruz case Ñ'wrote the DOJ 
requesting that it stand by the policy articulated in the Ogden memo. #e AC-
LUÕs letter cited the stipulation in the Santa Cruz case that if the DOJ withdrew, 
modi!ed, or failed to follow the Odgen memo, the case could be reinstated at the 
same posture, which was immediately preceding discovery (such as subpoenas 
and depositions of the department). 

Background: #is suit was prompted by a DEA raid that received national 
attention in September 2002, when heavily armed federal agents stormed the 
Wo/MenÕs Alliance for Medical Marijuana cooperative. During this raid, they 
handcu"ed several medical marijuana patients while cutting down the plants that 
Valerie and Michael Corral had been dispensing free of charge. 

#e lawsuit Ñ which aimed to end the Bush administrationÕs active interference 
with state medical marijuana laws Ñ was !led by eight plainti"s who were patients 
of the cooperative. At least four of them have passed away. #e defendants in 
the case are the U.S. attorney general, the DEA administrator, the director of the 
White House O$ce of National Drug Control Policy, and the DEA agents who 
conducted the raid. #is is a historic lawsuit because it is the !rst time that a public 
entity has sued the federal government on behalf of medical marijuana patients. 

On September 24, 2002, 20 to 30 DEA agents raided WAMM, a collective of 
medical marijuana patients and their caregivers. While holding the founders of the 
collective, Valerie and Mike Corral, at gunpoint, they con!scated 160 plants. #e 
Corrals were taken into custody but have not been charged with a crime. Following 
the raid, WAMM and the City and County of Santa Cruz jointly sued the federal 
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s government, challenging the authority of the federal government to conduct 
medical marijuana raids. County of Santa Cruz, et al. v. Mukasey initially focused 
on constitutional issues related to the Commerce Clause; because no interstate 
trade or commercial activity was involved, plainti"s argued that the federal raid 
was unconstitutional in that it went beyond the scope of the Commerce Clause. 

On August 28, 2003, Judge Fogel of the U.S. District Court for Northern 
California denied the plainti"sÕ motion for a preliminary injunction that would 
have barred the federal government from conducting raids while the case was 
tried. Later that year, in light of the Ninth CircuitÕs landmark decision in Raich 
Ñ which speci!cally criticized Judge FogelÕs decision in this case Ñ the plainti"s 
asked the judge to reconsider his decision. On April 21, 2004, Judge Fogel issued 
a historic preliminary injunction barring the U.S. Department of Justice from 
raiding or prosecuting WAMM in Santa Cruz, California. 

On September 20, 2005, a%er the U.S. Supreme Court decision overturning and 
remanding the Ninth CircuitÕs Raich decision, the Ninth Circuit reversed the order 
for a preliminary injunction. #e County of Santa Cruz, et al. raised additional 
legal theories requesting declaratory relief and an injunction. #ose included 
claims based on the Tenth Amendment, medical necessity, and due process. On 
June 23, 2006, the court heard a motion to dismiss, !led by the defendants. #e 
court waited to decide until a%er the Ninth Circuit ruled on Raich v. Gonzales 
on remand (Raich II). In the wake of Raich II, both parties !led supplemental 
brie!ngs, and Judge Fogel heard oral arguments on July 13, 2007. #e defendants 
argued that Raich II controlled and that the claims should be dismissed. 

#e County of Santa Cruz, et al. argued that the medical necessity claims are 
distinguishable from those raised in Raich II because they are in the context of part 
of a criminal prosecution, since charges could still be !led against the members 
of WAMM. #ey also maintained that the due process claims are valid because 
the court in Raich II did not consider the right to control the circumstances of 
oneÕs death. #e plainti"s also claimed that the Tenth Amendment claims are 
distinguishable from those raised in Raich II because they are raised by local 
governments. #ey argued that the federal government cannot interfere in the 
statesÕ a"airs. 

On August 20, 2007, Judge Fogel granted federal motion to dismiss all of the claims 
except medical necessity. He also allowed County of Santa Cruz, et al. to submit an 
amended complaint on the Tenth Amendment issue. In their amended complaint, 
County of Santa Cruz, et al. argued that the federal government engaged in a plan 
to try to force California and other states to repeal their medical marijuana laws. 
#is conduct included threatening to punish doctors who recommend medical 
marijuana, threatening o$cials who issue medical marijuana cards, interfering 
with zoning plans, and raiding and arresting providers who work closely with 
municipalities.

On August 19, 2008, Fogel ruled against the federal governmentÕs motion to 
dismiss the Tenth Amendment claims. #e court found, ÒIf Plainti"s can prove 
that Defendants are enforcing the CSA in the manner alleged É they may be able 
to show that Defendants deliberately are seeking to frustrate the stateÕs ability to 
determine whether an individualÕs use of marijuana is permissible under California 
law. A working system of recommendations, identi!cation cards and medicinal 
providers is essential to the administration of CaliforniaÕs medical marijuana law. 
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#e e"ect of a concerted e"ort to disrupt that system at least arguably would be to 
require state o$cials to enforce the terms of the CSA.Ó

Santa Cruz and the other plainti"s voluntarily dismissed their case against the 
federal government and DEA agents following the issuance of the Ogden memo 
in 2009, which detailed a shi% in federal enforcement policy to not prioritize 
those in clear and unambiguous compliance with state laws. However, now that 
the DOJ has changed its position, it is possible the suit could be reinstated at the 
same status, which was immediately prior to depositions of the Justice Depart-
ment.

Arizona, et al. v. United States, et al. (No. CV-11-01072-PHX-SRB)
On May 27, 2011, Arizona Attorney General Tom Horne !led a suit for a 

declaratory judgment against the United States, the U.S. Department of Justice, 
ArizonaÕs U.S. attorney, and U.S. Attorney General Eric Holder asking whether 
state employees and others had safe harbor against federal prosecution or wheth-
er ArizonaÕs state medical marijuana law is preempted by federal law. Arizona 
also invented hypothetical defendants, DOES I-XX, that it claimed were on 
either side of the issue and invited interested parties to volunteer as defendants. 
Only supporters of the law, such as patients, voters, and members of the dispen-
sary interest volunteered to be defendants. 

#e Department of Justice and the other defendants !led motions to dismiss. 
At the time of this publication, there has been no ruling on the case, including 
on the motions to dismiss.
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Appendix J: Therapeutic Research Programs 
#e federal government allows one exception to its prohibition of the cultivation, 

distribution, and use of Schedule I controlled substances: research. Doctors 
who wish to conduct research on Schedule I substances such as marijuana must 
obtain a special license from the DEA to handle the substance, FDA approval 
of the research protocol (if experimenting with human subjects), and a legal  
supply of the substance from the only federally approved source Ñ the National 
Institute on Drug Abuse (NIDA).

An individual doctor may conduct research if all of the necessary permissions 
have been granted. In addition, a state may run a program involving multiple 
doctor-patient teams if the state secures the necessary permission for the 
researchers from the federal government.

Beginning in the late 1970s, a number of state governments sought to give large 
numbers of patients legal access to medical marijuana through federally approved 
research programs.

While 26 states passed laws creating therapeutic research programs, only seven 
obtained all of the necessary federal permissions, received marijuana and/or THC 
(tetrahydrocannabinol, the primary active ingredient in marijuana) from the 
federal government, and distributed the substances to approved patients through 
approved pharmacies. #ose seven states were California, Georgia, Michigan, 
New Mexico, New York, Tennessee, and Washington.

Typically, patients were referred to the program by their personal physicians. 
#ese patients, who had not been responding well to conventional treatments, 
underwent medical and psychological screening processes. #en, the patients 
applied to their state patient quali!cation review board, which resided within 
the state health department. If granted permission, they would receive marijuana 
from approved pharmacies. Patients were required to monitor their usage and 
marijuanaÕs e"ects, which the state used to prepare reports for the FDA.

(Interestingly, former Vice President Al GoreÕs sister received medical marijuana 
through the Tennessee program while undergoing chemotherapy for cancer in the 
early 1980s.)

#ese programs were designed to enable patients to use marijuana. #e research 
was not intended to generate data that could lead to FDA approval of marijuana 
as a prescription medicine. For example, the protocols did not involve double-
blind assignment to research and control groups, nor did they involve the use of 
placebos.

Since the programs ceased operating in the mid-1980s, the federal government 
has made it more di$cult to obtain marijuana for research, preferring to approve 
only those studies that are well-controlled clinical trials designed to yield essential 
scienti!c data.

Outlining its position on medical marijuana research, the U.S. Department of 
Health and Human Services Ñ in which NIDA resides Ñ issued new research 
guidelines, which became e"ective on December 1, 1999. #e guidelines were 
widely criticized as being too cumbersome to enable research to move forward as 
expeditiously as possible. 
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s #ese new obstacles are not surprising, given NIDAÕs institutional mission: 
to sponsor research into the understanding and treatment of the harmful 
consequences of the use of illegal drugs and to conduct educational activities to 
reduce the demand for and use of these illegal drugs. #is mission makes NIDA 
singularly inappropriate for expediting scienti!c research into the potential 
medical uses of marijuana. 

#ree cases further demonstrate the federal barricade to medical marijuana 
research: 

Lyle Craker, Ph.D., a researcher at the University of Massachusetts at Amherst, 
was denied permission to cultivate research-grade medical marijuana to be 
used in government-approved medical studies by himself and other scientists. 
Prof. Craker was given elusive and contradictory information several times 
by the DEA, which !nally denied the permission to conduct research. He ar-
gued that researchers were not adequately served by NIDAÕs marijuana. NIDA 
produces marijuana at only one location, the University of Mississippi. #e 
DEA has not prohibited other Schedule I drugs Ñ even cocaine Ñ from being 
produced by DEA-licensed private labs for research. Six years into CrakerÕs 
e"orts, Drug Enforcement Administration Administrative Law Judge Mary 
Ellen Bittner issued a ruling in his favor, concluding Òthat there is currently an 
inadequate supply of marijuana available for research purposes.Ó Scientists tes-
ti!ed in his favor that NIDA denied their requests for marijuana to be used in 
FDA-approved research protocol. However, the decision is non-binding, and 
the DEA rejected the recommendation on January 14, 2009. 

Donald Abrams, M.D., a researcher at the University of California at San 
Francisco (UCSF), tried for !ve years to gain approval to conduct a study on 
marijuanaÕs bene!ts for AIDS patients with wasting syndrome. Despite ap-
proval by the FDA and UCSFÕs Institutional Review Board, AbramsÕ proposal 
was turned down twice by NIDA, in an experience he described as Òan endless 
labyrinth of closed doors.Ó He was able to gain approval only a%er redesigning 
the study so that it focused on the potential risks of marijuana in AIDS pa-
tients rather than its bene!ts. Ò#e science,Ó Abrams said at the time, Òis barely 
surviving the politics.Ó 1

Neurologist Ethan Russo, M.D., !nally gave up trying to secure approval for 
a study of marijuana to treat migraine headaches Ñ a condition a3icting 35 
million Americans, nearly one-third of whom do not respond to Ògold stan-
dardÓ treatments. When the National Institutes of Health (NIH) rejected his 
!rst proposal, he sought guidance from his Òprogram o$cialÓ as to how to re-
vise the design, but the o$cial failed to respond and later denied receiving his 
emails. Russo rewrote the protocol according to recommendations made by 
the 1997 NIH Consensus Panel on Medical Marijuana. #e second rejection 
complained that the evidence for marijuanaÕs e$cacy was only ÒanecdotalÓ Ñ 
but failed to address how better evidence could be obtained if formal trials are 
not approved. Only a%er this second rejection did Russo learn that not a single 
headache specialist was included on the 20-member review panel. 2

__________________________________________________________________________________________

1 Bruce Mirken, ÒMedical Marijuana: #e State of the Research,Ó AIDS Treatment News, no. 257, October 18, 
1996.

2 Ethan Russo, ÒMarijuana for migraine study rejected by NIH, Revisited,Ó posted on www.maps.org, March 1999.
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California is the only state where clinical research on marijuanaÕs medical ef-

!cacy has taken place in recent years, thanks to a $9 million appropriation granted 
by the California Legislature. #e funding authorized about a dozen clinical trials 
on humans that were carefully controlled and not designed to provide patients 
with access. #ey were conducted by the Center for Medicinal Cannabis Research 
(CMCR). (#e funding also included support for some animal studies.) #e CMCR 
trials were nothing like the therapeutic research programs in the 1970s and 1980s 
that provided access. #ey were highly controlled, in-patient studies that involved 
no more than one weekÕs worth of marijuana and enrolled a total of fewer than 
250 patients. Six of the planned trials had to be discontinued because of di$culty 
recruiting patients, probably because California patients have state-legal, regular 
access to higher quality medical marijuana without mandatory wash-out periods, 
extremely short time-periods with access, in-patient stays, and placebo controls. 

Because of these excessively strict federal guidelines for research, the limited 
supply of NIDA marijuana, and the high cost of conducting clinical trials, it is 
extremely unlikely that the therapeutic-research laws will again distribute mari-
juana to patients on a meaningful scale. In addition, all recent trials have been 
short-term, and there is no reason to think the federal government would approve 
any therapeutic research program for a long-term trial.

Given these obstacles, states have been unwilling to devote their limited resourc-
es to the long and likely fruitless research application process, but several have 
allowed these inactive therapeutic-research program laws to remain on the books. 
Meanwhile, since 1996, 16 states and the District of Columbia have enacted laws 
that provide access to marijuana without depending on federal approval. 
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Appendix K: Medical Necessity Defense
#e necessity defense, long recognized in common law, gives defendants the 

chance to prove in court that their violation of the law was necessary to avert a 
greater evil. It is o%en referred to as the Òchoice of evils defense.Ó

If allowed in a medical marijuana case, the medical necessity defense may lead 
to an acquittal, even if the evidence proves that the patient did indeed possess or 
cultivate marijuana. #is defense generally holds that the act committed (mari-
juana cultivation or possession, in this case) was an emergency measure to avoid 
imminent harm. 

Unlike Òexemption from prosecution,Ó a patient is still arrested and prosecuted 
for the crime, because a judge and/or jury may decide that the evidence was insuf-
!cient to establish medical necessity.

#e necessity defense is not allowed as a defense to any and all charges. 
Typically, courts look to prior court decisions or legislative actions that indicate 
circumstances where a necessity defense may be applicable. Regarding medical 
marijuana, for example, a courtÕs decision on whether to permit the defense may 
depend on whether the legislature has enacted a law that recognizes marijuanaÕs 
medical bene!ts.

#is defense is typically established by decisions in state courts of appeals. 
Additionally, a state legislature may codify a medical necessity defense into law. 
Several state medical marijuana laws Ñ including MichiganÕs and OregonÕs Ñ per-
mit a variation of this defense for unregistered patients whose doctors recommend 
medical marijuana, in addition to an exemption from prosecution for registered 
patients.

#e !rst successful use of the medical necessity defense in a marijuana culti-
vation case led to the 1976 acquittal of Robert Randall, a glaucoma patient in 
Washington, D.C.

In the Randall case, the court determined that the defense is available if (1) the 
defendant did not cause the compelling circumstances leading to the violation of 
the law, (2) a less o"ensive alternative was not available, and (3) the harm avoided 
(loss of vision) was more serious than the harm that was caused (such as cultivat-
ing marijuana).

In two non-medical marijuana states, Florida and Idaho, a medical marijuana 
necessity defense based in common law has been allowed by an appellate court in 
limited circumstances. 

In a 1991 Florida case, Jenks v. State, the First District Court of Appeals al-
lowed two seriously ill HIV/AIDS patients to raise a medical necessity defense 
to marijuana cultivation and drug paraphernalia charges.1 #e court found that 
the defendants had met the burden of establishing the defense at trial, and thus 
reversed the trial courtÕs judgment and acquitted the defendants. Since the Florida 
Supreme Court denied review later that year, all trial courts in Florida are bound 

__________________________________________________________________________________________

1 Jenks v. State, 582 So. 2d 676 (Fla. 1st Dist. Ct. App. 1991).
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e by this decision unless another District Court of Appeals issues a contradictory 
decision.2  

#e same First District Court of Appeals upheld the medical necessity defense 
again in the 1998 case, Sowell v. State, allowing a seriously ill patient to assert the 
defense to marijuana cultivation charges. #e court noted the defense was still ap-
propriate, again grounding it in the common law, even a%er the legislature made 
a slight change to its Schedule I statutory language that was unfriendly to the use 
of medical marijuana.3  #e Florida Supreme Court let the decision stand as well. 

In a 1990 case, State v. Hastings, the Idaho Supreme Court allowed a rheumatoid 
arthritis patient to present a necessity defense to marijuana possession charges 
at trial, though it declined to create a special defense of Òmedical necessity.Ó4 It 
based its reasoning on the common law necessity defense, which the legislature 
had adopted in the Idaho Code. #e court vacated the trial courtÕs decision, and 
remanded the case back to trial, so that the defendant could present evidence 
of how medical marijuana helped her control her pain and muscle spasms. #is 
decision remains binding precedent in all Idaho courts. #e defense was further 
clari!ed by the Court of Appeals of Idaho (an intermediate court) in the 2001 
case, State v. Tadlock, which restricted the defense only to a simple marijuana 
possession charge and disallowed it for a possession with intent to deliver charge.5

It is also possible for a judge to allow an individual to raise a medical necessity 
defense based on the state having a symbolic medical marijuana law. For example, 
an Iowa judge ruled (in Iowa v. Allen Douglas Helmers) that a medical marijuana 
userÕs probation could not be revoked for using marijuana because the Iowa 
Legislature has de!ned marijuana as a Schedule II drug with a Òcurrent accepted 
medical use.Ó (It remains a Schedule I drug when used for non-medical purposes.) 

While federal law prevents Iowa patients from getting legal prescriptions for 
marijuana, the Iowa judge ruled that the legislatureÕs recognition of marijuanaÕs 
medical value protected Allen Helmers from being sent to prison for a probation 
violation for using marijuana. 

Of note, Iowa moved marijuana used for medical purposes into Schedule II in 
1979, when it enacted a therapeutic research program. #e research program ex-
pired in 1981, but marijuanaÕs dual scheduling remains in place, even a%er the 
Iowa Board of Pharmacy concluded in February 2010 that marijuana has medi-
cal value and recommended that the legislature reschedule marijuana solely to 
Schedule II. 

A di"erent judge could have ruled that the Iowa Legislature intended for mari-
juana to be used solely in connection with the research program and, without the 
program, the medical necessity defense should not be available. In fact, some state 
courts Ñ in Alabama and Minnesota, for example Ñ have made similar interpre-
tations and have refused to allow this defense.

__________________________________________________________________________________________

2 Florida District Courts of Appeals do not bind each other; however, in Florida, a trial court is obligated to 
follow the decisions of other District Courts of Appeals in absence of con&icting authority if the appellate court 
in its own district has not decided the issue. See Pimm v. Pimm, 568 So. 2d 1299 (Fla. 2d Dist. App. 1990).

3 Sowell v. State, 738 So. 2d 333 (Fla. 1st Dist. Ct. App. 1998).  
4 State v. Hastings, 801 P.2d 563 (Idaho 1990). 
5 State v. Tadlock, 34 P.3d 1096 (Idaho Ct. App. 2001).
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#ese cases demonstrate that although it is up to the courts to decide whether to 

allow the medical necessity defense, the activities of a state legislature may signi!-
cantly impact this decision.

Some states have statutes that authorize a necessity defense generally and have 
speci!ed the elements of proof needed to succeed. But this does not guarantee that 
the courts will recognize a medical necessity defense for marijuana. It depends on 
how the courts interpret the legislatureÕs intent. If the defense is not recognized, 
the case proceeds as if the defendant possessed marijuana for recreational use or 
distribution. If found guilty, the o"ender is subject to prison time in most states.

#e medical necessity defense is a very limited measure. #ough a legislature 
may codify the defense into law, this is not the best course of action for a state 
legislature to pursue.

Preferably, a state would have a law that (1) exempts from prosecution quali!ed 
patients who cultivate and/or possess medical marijuana, and (2) allows patients 
to use an a$rmative defense if they are arrested and prosecuted anyway. An ideal 
statute would allow the defense for personal-use cultivation, as well as possession.

Other than states that also provide patients with protection from arrest, MPP 
has identi!ed only three states whose legislatures have passed bills to establish 
the medical necessity defense for medical marijuana o"enses Ñ Maryland, 
Massachusetts, and Ohio. Ultimately, all of these e"orts but MarylandÕs were 
short-lived, if not unsuccessful. 

An Ohio bill that included a medical necessity defense provision became law 
in 1996, only to be repealed a year later. Massachusetts enacted a law in 1996 to 
allow patients to use the defense, but only if they are Òcerti!ed to participateÓ in 
the stateÕs therapeutic research program. Unfortunately, the state never opened its 
research program, and thus, MassachusettsÕs patients are likely to be denied the 
necessity defense, similar to patients in Alabama and Minnesota, as noted above. 

Maryland enacted a medical necessity law in 2003 that did not prevent a convic-
tion, but instead could be raised at sentencing to reduce the penalty to a !ne of 
up to $100. A%er determining that this law was insu$cient and underused, the 
Maryland Legislature passed a much more detailed, full a$rmative defense law 
in 2011. Maryland patients who have been diagnosed with debilitating medical 
conditions by their doctors may assert the defense in court to prevent a conviction 
for possession of up to an ounce of marijuana or paraphernalia. 

At the federal level, the U.S. Supreme Court ruled in May 2001 that people who 
are arrested on federal marijuana distribution charges may not raise a medical 
necessity defense in federal court to avoid conviction.
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e States Without E"ective Medical Marijuana Laws Where Courts Have  
Allowed the Medical Necessity Defense in Marijuana Cases 

Florida State v. Mussika, 14 F.L.W. 1 (Fla. 17th Cir. Ct. Dec. 28, 1988).

Florida Jenks v. State, 582 So. 2d 676 (Fla. 1st Dist. Ct. App. 1991).

Florida Sowell v. State, 738 So. 2d 333 (Fla. 1st Dist. Ct. App. 1998). 

Idaho State v. Hastings, 801 P.2d 563 (Idaho 1990). 

Idaho State v. Tadlock, 34 P.3d 1096 (Idaho Ct. App. 2001).

Iowa Iowa v. Allen Douglas Helmers (Order No. FECR047575).

Texas Texas v. Stevens, unpublished (2008): A Potter County jury acquit-
ted an HIV patient charged with possessing four grams of marijuana 
based on a medical necessity defense. 

States With E"ective Medical Marijuana Laws Where Courts Have  
Allowed the Medical Necessity Defense in Marijuana Cases

District of Columbia United States v. Randall, 104 Wash. Daily L. Rep. 2249  
(D.C. Super. Ct. 1976).

Hawaii State v. Bachman, 595 P. 2d 287 (Haw. 1979).

Vermont Addison County District Court acquitted Steven Bryant of possession 
of marijuana in May 2005 based on medical necessity. See: Flowers, 
John, ÒBryant Claims Marijuana Was Medically Necessary,Ó Addison 
County Independent, May 2, 2005. 

Washington State v. Diana, 604 P.2d 1312 (Ct. App. Wash 1979).

Washington State v. Cole, 874 P.2d 878 (Ct. App. Wash. 1994).
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States Where Courts Have Refused to Allow 
the Medical Necessity Defense in Marijuana Cases

Alabama Kauffman v. Alabama,  
620 So. 2d 90 (1993)

The state Court of Appeals refused to allow a patient 
to use the medical necessity defense because the 
legislature had already expressed its intent by plac-
ing marijuana in Schedule I Ñ and by establishing a 
therapeutic research program, thereby defining the 
very limited circumstances under which marijuana 
may be used.

Georgia Spillers v. Georgia,  
245 S.E. 2d 54, 55 (1978)

The state Court of Appeals ruled that the lack of any 
recognition of marijuanaÕs medical uses by the state 
legislature precluded the court from allowing the 
medical necessity defense.

Massachusetts Massachusetts v. Hutchins,  
575 N.E. 2d 741, 742 (1991)

The state Supreme Judicial Court ruled that the 
societal harm of allowing the medical necessity 
defense would be greater than the harm done to a 
patient denied the opportunity to offer the medical 
necessity defense.

Minnesota Minnesota v. Hanson,  
468 N.W. 2d 77, 78 (1991)

The state Court of Appeals refused to allow a patient 
to use the medical necessity defense because the 
legislature had already expressed its intent by plac-
ing marijuana in Schedule I Ñ and by establishing a 
therapeutic research program, thereby defining the 
very limited circumstances under which marijuana 
may be used.

Missouri Missouri v. Cox,  
248 S.W.3d 1 (2008)

The state Court of Appeals affirmed a lower courtÕs 
rejection of a patientÕs medical necessity defense 
because the legislature had already expressed its 
intent by placing marijuana in Schedule 1, even 
though statute allowed the dispensing of Schedule I 
substances by certain professionals.

New Jersey New Jersey v. Tate,  
505 A. 2d 941 (1986)

The state Supreme Court ruled that the legislature 
Ñ by placing marijuana in Schedule I Ñ had already 
indicated its legislative intent to prohibit the medical 
use of marijuana. In addition, the court claimed that 
the criteria of ÒnecessityÓ could not be met because 
there were research program options that could have 
been pursued instead.

South Dakota South Dakota v. Matthew 
Ducheneaux,  
SD 131 (2003)

The state Supreme Court ruled that Mr. Ducheneaux 
Ñ who was convicted of marijuana possession in 
2000 Ñ could not rely on a state necessity defense 
law that allows illegal conduct when a person is 
being threatened by unlawful force. The court stated 
that it would strain the language of the law if it could 
be used to show that a health problem amounts to 
unlawful force against a person.

Virginia Murphy v. Com. 
31 Va. App. 70, 521 S.E. 
2d 301 
Va. App., 1999

The Court of Appeals ruled that the necessity de-
fense was unavailable to a migraine sufferer because 
the legislature limited the medical use of marijuana 
(symbolically only) to patients whose doctors pre-
scribe it to relieve cancer or glaucoma. 
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Appendix L: State Medical Marijuana Legislation 
Considered in 2011
State medical marijuana legislation considered in 2011 *

State Bill  
Number

Intent Good  
or Bad

Outcome

Alabama HB 386 Remove criminal penalties and 
threat of arrest for patients who 
grow, possess, and use medical 
marijuana

Good Died in the House 
Committee on Health

Arizona HB 2541 Expand an employerÕs ability to fire 
medical marijuana patients

Bad Passed House (56-3) 
and Senate (25-4); 
signed by Gov. Jan 
Brewer

Arizona HB 2557 Tax medical marijuana at 300% rateBad Died in House 
Ways and Means 
Committee

Arizona HB 2585 Add medical marijuana ID card 
information to the Controlled 
Substances Prescription Monitoring 
Database

Bad Passed House (51-6) 
and Senate (27-2); 
signed by Gov. Jan 
Brewer 

Arizona HB 2598 Prohibit a locality from imposing 
a tax on medical marijuana that 
exceeds 10% of gross proceeds of 
sales

Good Died in the House 
Health and Human 
Services Committee

Arizona SB 1358 Establish residency requirements 
for all involved in medical 
marijuana program

Bad Failed, 1-5, in 
Senate Government 
Relations Committee

Arizona SB 1421 Classify marijuana as a luxury item 
for tax purposes, which raises tax 
burden

Bad Failed, 2-5, in Senate 
Finance Committee

California  
(2011-2012 
session)

AB 1300 Clarify that localities may dictate 
when, where, and how collectives 
can operate

Flawed Passed both chambers 
and signed by the 
governor; effective 
January 1, 2012

California  
(2011-2012 
session)

SB 847 Prohibit collectives and 
cooperatives with a storefront 
from opening within 600 feet of an 
area zoned or used for residential 
purposes

Bad Passed both 
chambers; vetoed 
Sept. 21, 2011

California  
(2011-2012 
session)

SB 129 Grant employment protection for 
medical marijuana patients who 
use their medicine off-site, after 
hours. Grants no employment 
protection for using medical 
marijuana at work or being actually 
impaired at work. 

Good Currently placed 
on inactive file; will 
carry over to 2012 
session

California  
(2011-2012 
session)

SB 626 Ask the Board of Equalization to 
study how best to tax marijuana 
and marijuana products 

Both Currently in Senate 
Appropriations; will 
carry over to 2012

California  
(2011-2012 
session)

AB 223 Establish a comprehensive and 
multidisciplinary commission 
that would be empowered to 
address issues regarding the 
legality and implementation of the 
Compassionate Use Act of 1996 
and the stateÕs medical marijuana 
law

Good Currently in 
Assembly Public 
Safety; will carry over 
to 2012
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State medical marijuana legislation considered in 2011 *
State Bill  

Number
Intent Good  

or Bad
Outcome

Colorado HB 1043 Clarify provisions in the medical 
marijuana code Ð require primary 
caregivers who grow medical 
marijuana to register their 
cultivation sites and the registry 
number for every patient associated 
with them

Both Passed both 
chambers and signed 
by governor; effective 
July 1, 2011

Colorado HB 1250 Require all marijuana infused 
products to be packaged in child-
proof packaging and labeled 
ÒMedical Product Ð keep out of 
reach of childrenÓ 

Good Passed both 
chambers and signed 
by governor; effective 
July 1, 2011

Connecticut HB 5139 Remove state-level criminal 
penalties and the threat of arrest for 
patients with serious illnesses who 
use marijuana for medical purposes 

Good Died in Judiciary 
Committee

Connecticut HB 5900 Remove state-level criminal 
penalties and the threat of arrest 
for patients with serious illnesses 
who use marijuana for medical 
purposes, and establish a licensing 
and regulatory structure for 
alternative treatment centers 
that would provide marijuana to 
patients

Good Died in Judiciary 
Committee

Connecticut HB 6566 Remove state-level criminal 
penalties and the threat of arrest 
for patients with serious illnesses 
who use marijuana for medical 
purposes, and establish a licensing 
and regulatory structure for 
licensed producers that would 
provide marijuana to patients

Good Died in Judiciary 
Committee

Connecticut SB 329 Permit the palliative use of 
marijuana for individuals with 
debilitating medical conditions

Good Died in Judiciary 
Committee

Connecticut SB 345 Allow the prescriptive use of 
marijuana for the relief of pain and 
suffering related to serious medical 
conditions

Good Died in Judiciary 
Committee

Connecticut SB 1015 Remove state-level criminal 
penalties and the threat of arrest for 
patients with serious illnesses who 
use marijuana for medical purposes

Good Passed Judiciary, 
Health, and Finance 
Committees, but 
never received a vote 
on Senate floor

Delaware SB 17 Remove criminal penalties and 
threat of arrest for patients who 
possess and use medical marijuana 
and includes civil discrimination 
protections

Good Passed House (27-14) 
and Senate (17-4); 
Gov. Jack Markell (D) 
signed it into law on 
May 13

Florida HJR 1407 Place a medical marijuana question 
on the general election ballot of 
2012

Good Died in Criminal 
Justice Subcommittee 

Hawaii  
(2011-2012 
session)

HB 923 Create three classes of medical 
marijuana licenses to allow 
regulated larger-scale cultivation, 
dispensing, and infused products 
manufacture; includes tax on sales 
of medical marijuana

Good Referred to House 
committees; will 
carry over to 2012
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State medical marijuana legislation considered in 2011 *

State Bill  
Number

Intent Good  
or Bad

Outcome

Hawaii  
(2011-2012 
session)

HB 1169 Increase penalties for fraudulent 
medical marijuana application to 
make consistent with penalties for 
other controlled substances

Both Referred to House 
committees; will 
carry over to 2012

Hawaii  
(2011-2012 
session)

HB 1624 Establish a three-year pilot medical 
marijuana research program

Good Referred to House 
committees; will 
carry over to 2012

Hawaii  
(2011-2012 
session)

SB 58 Increase amount of medical 
marijuana considered an adequate 
supply; make identification 
of the site where cannabis is 
grown confidential; prohibit 
the department of public safety 
from requiring that a certifying 
physician be the patientÕs primary 
care physician; prohibit certifying 
physicians from naming or 
describing a patientÕs particular 
debilitating condition; increase 
the permissible ratio of patients to 
caregivers by allowing a caregiver 
to grow cannabis for no more than 
three patients at any given time; 
allow transfer to another qualified 
patient and transport of medical 
marijuana without prosecution.

Good Unanimously passed 
Senate, referred to 
House committees; 
will carry over to 
2012

Hawaii  
(2011-2012 
session)

SB 113 Establish a three-year pilot medical 
cannabis research program

Good Passed Senate, 
referred to House 
committees; will 
carry over to 2012

Hawaii  
(2011-2012 
session)

SB 174 Move marijuana from Schedule I to 
Schedule III

Good Passed Senate 
Committee on 
Health, referred to 
Senate Committee on 
Judiciary and Labor, 
no hearings held; will 
carry over to 2012

Hawaii  
(2011-2012 
session)

SB 175 Transfer medical marijuana 
program from the department of 
public safety to the department of 
health

Good Passed Senate and 
referred to committee 
in House; will carry 
over to 2012

Hawaii 
(2011-2012 
session)

SB 1458 Create a dispensary program in 
Hawaii (as introduced); create a 
comprehensive five-year medical 
marijuana distribution pilot 
program (as amended)

Both Passed both 
chambers in different 
forms; currently 
in conference 
committee; will carry 
over to 2012 

Hawaii  
(2011-2012 
session)

SB 1459 Establish licensure of producers, 
processors, and dispensers of 
medical marijuana; require secure 
registration system

Good Referred to Senate 
committees; will 
carry over to 2012

Idaho H 19 Remove criminal penalties and 
threat of arrest for qualified 
patients who possess and use 
medical marijuana; create a 
dispensary program

Good Informational 
hearing in House 
Health and Wellness 
Committee; died in 
committee without 
a vote
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State medical marijuana legislation considered in 2011 *
State Bill  

Number
Intent Good  

or Bad
Outcome

Illinois  
(2011-2012 
session)

HB 30 Establish a three-year pilot 
program allowing patients with 
debilitating conditions whose 
doctors recommend marijuana to 
use it for medical purposes and 
obtain marijuana from dispensaries 
regulated by the Department of 
Health

Good Pending on House 
floor

Illinois  
(2011-2012 
session)

SB 1548 Establish a three-year pilot 
program allowing patients with 
debilitating conditions whose 
doctors recommend marijuana to 
use it for medical purposes and 
obtain marijuana from dispensaries 
regulated by the Department of 
Health

Good Will carry over to 
2012

Indiana SB 192 Require Criminal Law and 
Sentencing Policy Committee to 
study medical marijuana program

Good Passed Senate (28-
21), but died in the 
House without a vote

Indiana SR 70 Urge Legislative Council to direct 
Criminal Law and Sentencing 
Policy Committee to study the 
effects of potential changes to 
IndianaÕs marijuana laws

Good Senate adopted the 
resolution by voice 
vote on April 18

Iowa (2011-2012 
session)

H.F. 183 Remove marijuana from Schedule 
II and solely schedule it in Schedule 
I

Bad Died in Public Safety 
Committee

Iowa (2011-2012 
session)

S.F. 266 Remove criminal penalties and 
threat of arrest for patients who 
grow, possess, and use medical 
marijuana

Good Passed out of 
subcommittee 
but died in Senate 
Human Services 
Committee

Iowa (2011-2012 
session)

S.S.B. 1016 Remove marijuana from Schedule I 
and solely schedule it in Schedule II

Good Died in House 
Human Resources 
Committee

Kansas  
(2011-2012 
session)

HB 5139 Remove state-level criminal 
penalties and the threat of arrest 
for patients with serious illnesses 
who use marijuana for medical 
purposes, and establish a licensing 
and regulatory structure for 
compassion centers that would 
provide marijuana to patients

Good Pending in Health 
and Human Services 
Committee

Maine  
(2011-2012 
session)

LD 1296 Amend the medical marijuana 
law to, among other things, make 
registration optional for patients, 
provide an affirmative defense for 
possession of excess marijuana for 
medical purposes, and prohibit 
cultivation ÒcollectivesÓ

Mostly 
Good

Passed the House and 
Senate by voice vote 
on June 16; signed 
by Governor Paul 
LePage on June 24

Maine  
(2011-2012 
session)

LD 887 Include medical marijuana patients 
in the stateÕs Controlled Substances 
Prescription Monitoring Program

Bad Died on June 10 
when the House 
accepted the Health 
and Human Services 
CommitteeÕs ÒOught 
not to passÓ report
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State medical marijuana legislation considered in 2011 *

State Bill  
Number

Intent Good  
or Bad

Outcome

Maine  
(2011-2012 
session)

LD 1159 Require registry cardholders to 
carry a Maine driverÕs license or 
other state-issued photo ID

Bad Passed the House and 
Senate by voice vote 
on June 8; signed by 
Gov. Paul LePage on 
June 20

Maryland HB 291/SB 
308

Originally intended to put in place 
a full medical marijuana program; 
amended to establish a work group 
and provide an affirmative defense 
for possession of up to one ounce 
of marijuana for patients with 
qualifying medical conditions who 
prove the defense

Good SB 308 passed the 
House (83-50) and 
Senate (38-6); signed 
by Gov. OÕMalley on 
May 10

Massachusetts 
(2011-2012 
session)

HB 625; SB 
1161

Remove criminal penalties and 
threat of arrest for qualified 
patients who possess, grow and 
use medical marijuana; create a 
dispensary program

Good Pending in Joint 
Public Health 
Committee, hearing 
held 

Massachusetts 
(2011-2012 
session)

SB 818 Remove criminal penalties and 
threat of arrest for qualified 
patients who possess, grow, and use 
medical marijuana

Good Pending in Joint 
Committee on 
Judiciary

Michigan  
(2011-2012 
session)

HB 4463; SB 
505

Prohibit anyone with any felony 
conviction from becoming a 
caregiver

Bad Pending in the House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4661 Prohibits any cultivation of 
marijuana within 500 feet of a 
church, school, or daycare center

Bad Pending in the House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4834 Require photograph on registry 
cards and require disclosure of 
patient identification information 
to law enforcement agencies

Bad Pending in the House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4850 Prohibit patients from providing 
marijuana to other patients

Bad Pending in the House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4851 Define and require a Òbona fide 
physician-patient relationshipÓ 
before a doctor can recommend 
marijuana to a patient

Bad Pending in House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4852 Allow municipalities to prohibit 
cultivation of marijuana by zoning 
ordinance

Bad Pending in House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4853 Provide for a felony for selling 
marijuana in violation of registry 
ID card restrictions

Bad Pending in House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4854 Prohibit advertising of caregiver 
services or offers to sell, provide, or 
make available marijuana

Bad Pending in House 
Judiciary Committee

Michigan  
(2011-2012 
session)

HB 4856 Require marijuana transferred by 
vehicle to be carried in the trunk 
or otherwise inaccessible from the 
passenger compartment

Good Pending in House 
Judiciary Committee

Michigan  
(2011-2012 
session)

SB 321 Prohibit marijuana from being 
covered by personal health 
insurance policies

Bad Pending in Senate 
Judiciary Committee

Michigan  
(2011-2012 
session)

SB 377 Require patient identification 
information to be sent to law 
enforcement agencies upon 
issuance of registry ID card

Bad Pending in the 
Committee of the 
Whole
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State medical marijuana legislation considered in 2011 *
State Bill  

Number
Intent Good  

or Bad
Outcome

Michigan  
(2011-2012 
session)

SB 418 Prohibit lawsuits challenging 
municipal ordinances regarding 
medical marijuana

Bad Pending in the 
Committee of the 
Whole

Michigan  
(2011-2012 
session)

SB 504 Prohibit transfers of marijuana 
within 1,000 feet of a school 
or church, except to registered 
patients within a residence

Good Pending in the 
Committee of the 
Whole

Michigan  
(2011-2012 
session)

SB 506 Define and require an extensive 
and ongoing relationship between 
patients and doctors who 
recommend marijuana for them 
(similar to HB 4851)

Bad Pending in the 
Committee on Health 
Policy

Minnesota 
(2011-2012 
session)

HF 662 Allow the production of medical 
marijuana for export

Good Referred to 
Agriculture and Rural 
Policy Development 
Committee; will carry 
over to 2012

Mississippi SB 2672 Remove criminal penalties and 
threat of arrest for patients who 
grow, possess, and use medical 
marijuana

Good Died in Senate Drug 
Policy Committee

Missouri HB 698 Remove state-level criminal 
penalties and the threat of arrest 
for patients with serious illnesses 
who use marijuana for medical 
purposes, and establish a licensing 
and regulatory structure for 
registered organizations that would 
provide marijuana to patients

Good Died in Crime 
Prevention and 
Public Safety 
Committee

Montana HB 19 Apply Montana Clean Indoor Air 
Act to medical marijuana

Good Passed Senate (50-0) 
and House (97-3); 
Gov. Brian Schweitzer 
signed into law on 
March 16

Montana HB 43 Allow employers to more easily 
discriminate against medical 
marijuana patients

Bad Passed House (99-0) 
and Senate (34-16); 
Gov. Brian Schweitzer 
signed it into law on 
May 6

Montana HB 82 Require annual reporting of 
complaints on physician practices 
relating to medical marijuana by 
Board of Medicine

Good Passed Senate (43-6) 
and House (80-15); 
Gov. Brian Schweitzer 
signed it into law on 
April 7

Montana HB 161, SB 
334, HB 175

Repeal medical marijuana program 
completely (HB 161 & SB 334); 
submit repeal to the 2012 ballot

Bad HB 161 passed House 
(62-37) and Senate 
(28-22), and Gov. 
Brian Schweitzer 
vetoed it on April 13; 
SB 334 and HB 175 
died
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State Bill  
Number

Intent Good  
or Bad

Outcome

Montana SB 423 Dramatically reduce number of 
registered medical marijuana 
patients by adding onerous 
restrictions, particularly to chronic 
pain patients, and virtually 
eliminate safe access by limiting 
caregivers to three patients and 
prohibiting any reimbursement 

Bad Legislature approved 
the bill, and 
Gov. Schweitzer 
announced veto if 
changes were not 
made; legislature 
rejected most of his 
amendments; revised 
bill passed House 
(88-12) and Senate 
(33-16), and became 
law without Gov. 
SchweitzerÕs signature 
on May 13; part of 
SB 423 is on hold, 
pending a state court 
case; a referendum 
has been filed on SB 
423

Montana HB 68, HB 
389

Create regulated dispensary system 
(HB 68) and require warning label 
on marijuana sold for medical use 
(HB 389)

Good HB 68 died in the 
House Human 
Services Committee; 
HB 389 died in the 
House after passing 
the House Human 
Services Committee 

Montana HB 33, HB 
429, HB 488

Add a zero tolerance DUID 
provision to current DUI law, with 
no exception for metabolites (HB 
33); gut the medical marijuana law 
and force patients to get certified 
in court (HB 429); mandate 
that qualified patients can only 
smoke medical marijuana in their 
residences (HB 488)

Bad HB 33 died in the 
House Judiciary 
Committee; HB 429 
and HB 488 died in 
the House Human 
Services Committee 

Montana SB 154, SB 
193, SB 336

Medical marijuana dispensary 
regulation bill that included an 
overabundance of public hearings 
(SB 154); add further regulations 
to medical marijuana law that are 
featured in MPPÕs model bill (SB 
193); add PTSD as a qualifying 
condition for medical marijuana 
(SB 336)

Good Died in the Senate 
Judiciary Committee

Montana SB 170 Revise law for chronic pain 
patients, making it more difficult 
for them to get a recommendation

Bad Died in the Senate 
Judiciary Committee

Nevada AB 528 Allow Department of Health and 
Human Services to transfer medical 
marijuana program funds to the 
Department of Mental Health 
Services, depleting program-
specific reserves

Bad Passed Assembly (42-
0) and Senate (20-1); 
Gov. Brian Sandoval 
signed it into law on 
June 16

Nevada AB 235 Make ID cards optional and allow 
collective cultivation sites 

Good Died in the Assembly 
Health and Human 
Services Committee

Nevada AB 438 Create a system of regulated 
dispensaries 

Good Died in the Assembly 
Health and Human 
Services Committee
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State medical marijuana legislation considered in 2011 *
State Bill  

Number
Intent Good  

or Bad
Outcome

Nevada SB 256 Raise penalties for cultivation, and 
make it more difficult to become a 
registered caregiver or qualifying 
patient

Bad Passed Senate (21-0), 
but died in Assembly 
without a vote

Nevada SB 336 Reschedule marijuana to Schedule 
III and create pilot medical 
marijuana distribution system 
using compound pharmacies, 
cultivation sites, and testing 
laboratories

Good Died in Senate 
Committee on 
Finance

New Hampshire HB 442 Remove criminal penalties and 
threat of arrest for patients who 
grow, possess, and use medical 
marijuana

Good Passed the House 
(221-96) and Senate 
Health and Human 
Services Committee; 
tabled by full Senate 
after veto threat by 
Gov. John Lynch 

New Jersey SCR 140 Determine that Board of Medical 
Examiner proposed medicinal 
marijuana program rules are 
inconsistent with legislative intent

Good Passed Senate Health, 
Human Services, 
and Senior Citizens 
Committee (6-2); 
awaits action

New Jersey SCR 151, 
ACR 188

Formally prohibit adoption of 
several of the proposed medical 
marijuana rules

Good Introduced in both 
chambers and 
awaiting action

New Mexico HB 593 Repeal the stateÕs medical 
marijuana law

Bad Retracted by sponsor

New Mexico HM 53 Resolution requesting that the 
Health Department study the 
impact of the stateÕs medical 
marijuana law

Good Passed House (62-5); 
memorials need only 
pass one chamber and 
need not be signed by 
the governor

New York A. 7347, S. 
2774

Remove criminal penalties and 
threat of arrest for patients who 
grow, possess, and use medical 
marijuana

Good A. 7347 passed 
Assembly Health, 
Codes, and Ways and 
Means Committees; 
both bills awaiting 
action

North Carolina 
(2011-2012 
session)

H 577 Remove criminal penalties and 
threat of arrest for qualified 
patients who possess, grow, and 
use medical marijuana; create a 
dispensary program

Good Referred to House 
committees; will 
carry over to 2012

Ohio (2011-2012 
session)

HB 214 Remove state-level criminal 
penalties and the threat of arrest 
for patients with serious illnesses 
who use marijuana; allow patients, 
or their caregivers, to cultivate 
marijuana

Good Pending in 
Health and Aging 
Committee

Oklahoma 
(2011-2012 
session)

SB 573 Remove state-level criminal 
penalties and the threat of arrest 
for patients with serious illnesses 
who use marijuana; allow patients, 
or their caregivers, to cultivate 
marijuana

Good Pending in Health 
and Human Services 
Committee
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State Bill  
Number

Intent Good  
or Bad

Outcome

Oregon HB 2982 Require Oregon Health Authority 
to deny application for medical 
marijuana registry identification 
card if applicant has been convicted 
of felony involving controlled 
substance; prohibit person 
convicted of felony involving 
controlled substance from using 
medical marijuana registry 
identification card

Bad Died in Judiciary 
Committee upon 
adjournment of 
session

Oregon HB 2994 Prohibit operation of marijuana 
grow site within 2,500 feet of school 
or place of worship

Bad Died in Judiciary 
Committee upon 
adjournment of 
session

Oregon HB 3046 Direct Oregon Health Authority 
to register marijuana cooperatives 
to operate marijuana grow sites 
and sell marijuana to registry 
identification cardholders

Good Died in Health Care 
Committee upon 
adjournment

Oregon HB 3077 Require medical marijuana registry 
identification cardholder to be 
Oregon resident

Bad Died in Judiciary 
Committee upon 
adjournment

Oregon HB 3093 Reduce amount of usable medical 
marijuana that a person may 
possess to one ounce

Bad Died in Health Care 
Committee upon 
adjournment

Oregon HB 3103 Prohibit issuance of registry 
identification cards for medical 
marijuana to persons under 18 
years of age

Bad Died in Health Care 
Committee upon 
adjournment

Oregon HB 3129 Strengthen provisions relating to 
release of information from Oregon 
Medical Marijuana Program to 
Oregon Health Authority and law 
enforcement

Good Died in Judiciary 
Committee upon 
adjournment

Oregon HB 3132 Provide that Oregon Health 
Authority shall revoke registry 
identification card if cardholder is 
convicted of drug crime

Bad Died in Health Care 
Committee upon 
adjournment

Oregon HB 3202 Modify multiple provisions in the 
Oregon Medical Marijuana Act 

Both Died in Health Care 
Committee upon 
adjournment

Oregon HB 3423 Require Oregon Health Authority 
to adopt rules that establish 
standards and procedures for 
registration of manufacture and 
delivery of medical marijuana

Good Died in Judiciary 
Committee upon 
adjournment

Oregon HB 3426 Require applicant for marijuana 
grow site registration to notify 
Oregon Health Authority if 
premises of marijuana grow site 
are rented or leased and provide 
name and address of owner; 
require authority to notify owner 
of premises that authority has 
registered marijuana grow site at 
premises

Both Died in Judiciary 
Committee upon 
adjournment

Oregon HB 3664 Make various changes to the 
current Oregon Medical Marijuana 
Act

Both Public Hearing held 
in Rules Committee; 
died in committee 
upon adjournment
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State medical marijuana legislation considered in 2011 *
State Bill  

Number
Intent Good  

or Bad
Outcome

Oregon SB 646 Expand ability of employer to 
prohibit use of medical marijuana 
in workplace

Bad Died in Judiciary 
Committee upon 
adjournment

Oregon SB 708 Direct Oregon Health Authority to 
develop system by which certain 
law enforcement employees may 
determine whether a person 
is medical marijuana registry 
identification cardholder or 
designated primary caregiver of 
cardholder or whether location is 
authorized marijuana grow site

Both Died in Judiciary 
Committee upon 
adjournment

Oregon SB 777 Pare down the list of debilitating 
medical conditions for which 
medical marijuana is available and 
remove power of Oregon Health 
Authority to add other debilitating 
medical conditions; require registry 
identification cardholder to provide 
updated documentation from 
physician every six months

Bad Hearing in Health 
Care, Human 
Services, and Rural 
Health Policy 
Committee; died 
upon adjournment

Oregon SB 847 Direct State Department of 
Agriculture to establish registration 
system for marijuana farms; 
direct State Board of Pharmacy to 
adopt rules allowing pharmacy or 
pharmacist to purchase marijuana 
from marijuana farms and dispense 
marijuana to cardholders

Both Hearing and work 
session held in 
Judiciary Committee; 
died upon 
adjournment

Pennsylvania 
(2011-2012 
session)

HB 1653 Remove criminal penalties and 
threat of arrest for qualified 
patients who possess, grow, and 
use medical marijuana; create a 
dispensary program

Good Pending in Human 
Services Committee; 
will carry over to 
2012

Pennsylvania 
(2011-2012 
session)

SB 1003 Remove criminal penalties and 
threat of arrest for qualified 
patients who possess, grow, and 
use medical marijuana; create a 
dispensary program

Good Pending in the Senate 
Health and Public 
Welfare Committee; 
will carry over to 
2012

Rhode Island H 5032 Provide for indemnification of 
landlords of tenants engaged in 
cultivating medical marijuana 
for any claims arising out of the 
medical marijuana cultivation

Neither Withdrawn after 
introduction at 
sponsorÕs request

Rhode Island H 5040 Provide that a landlord does not 
have to lease a dwelling to persons 
who either cultivate or intend to 
cultivate medical marijuana on 
leased premises

Bad Died in House 
Judiciary Committee 
without a vote

Rhode Island H 5290 Permit a landlord to refuse to rent 
to a medical marijuana cardholder 
who intends to grow marijuana on 
the leased premises

Bad Died in House 
Judiciary Committee 
without a vote

Rhode Island H 5401 Make various changes to the 
medical marijuana law, including 
ending personal cultivation by 
patients and caregivers

Bad Died in House 
Health, Education 
and Welfare 
Committee without 
a vote



L-11

Appendix L: State M
edical M

arijuana Legislation Considered in 2011

State-By-State Report 2011
State medical marijuana legislation considered in 2011 *

State Bill  
Number

Intent Good  
or Bad

Outcome

Rhode Island H 5601 Apply appropriate state taxes to 
all compassion center revenue 
exceeding the amount of five 
hundred thousand dollars 
($500,000)

Bad Died in House 
Finance Committee 
without a vote

Rhode Island H 5603 Require medical marijuana 
compassion centers to supply 
evidence of federal tax-exempt 
status prior to receiving a 
registration certificate

Bad Died in House 
Finance Committee 
without a vote

Rhode Island S 204 Make various changes to the 
medical marijuana act, including 
requiring that the cultivation and 
dispensing of medical marijuana 
would only be authorized by 
compassion centers

Bad Died in Senate Health 
and Human Services 
Committee without 
a vote

Tennessee  
(2011-2012 
session)

HB 294, SB 
251

Remove state-level criminal 
penalties and the threat of arrest 
for patients with serious illnesses 
who use marijuana for medical 
purposes, and establish a licensing 
and regulatory structure for 
licensed producers and distributors 
that would provide marijuana to 
patients

Good Pending in 
the General 
Subcommittee of the 
Health and Human 
Resources Committee

Texas HB 1491 Provide an affirmative defense to 
patients charged with possession of 
small amounts of marijuana on the 
grounds that his or her physician 
has recommended marijuana to 
treat the patientÕs medical condition

Good Died in Public Health 
Committee

Vermont S. 17 Allow for the establishment of up 
to four dispensaries, regulated by 
the Department of Public Safety, 
that can provide medical marijuana 
to registered patients

Good Passed the Senate 
(25-4) and House 
(99-44); signed by 
Gov. Peter Shumlin 
on June 2

Washington 
(2011-2012 
session)

HB 1100 Provide arrest and prosecution 
protection for medical marijuana 
patients, and establish a medical 
marijuana dispensary program

Good Referred to the 
House Committee 
on Healthcare and 
Wellness; will carry 
over to 2012

Washington 
(2011-2012 
session)

HB 2118 Modify the current medical 
marijuana law by providing for 
medical marijuana dispensaries and 
collectives 

Good Referred to House 
Committee on 
Healthcare and 
Wellness; will carry 
over to 2012
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State medical marijuana legislation considered in 2011 *
State Bill  

Number
Intent Good  

or Bad
Outcome

Washington 
(2011-2012 
session)

SB 5073 Modify the current medical 
marijuana program to set up 
a voluntary patient registry, 
provide for arrest and prosecution 
protection to registered patients, 
set up a system of regulated 
dispensaries, and provide civil 
protections

Good, 
until 
sectional 
veto

Passed both chambers 
intact; Gov. Gregoire 
vetoed key sections, 
including the registry, 
arrest protection, and 
allowing regulated 
dispensaries;  
provisions that 
became law include 
civil protections 
and eliminating 
a provision that 
arguably allowed 
some dispensaries; 
the remaining 
sections became 
effective July 22, 2011

Washington 
(2011-2012 
session)

SB 5955 Require the department of health 
to adopt rules to create, implement, 
administer, and maintain a medical 
cannabis registry as a secure and 
confidential registration system 
for qualifying patients, designated 
providers, collective gardens, and 
nonprofit patient cooperatives; 
provide sales and use tax 
exemptions

Good Public hearing held 
in Senate Committee 
on Ways and Means; 
motion to move out 
of committee failed

Washington 
(2011-2012 
session)

SB 5957 Reclassify marijuana from Schedule 
I to Schedule II

Good Referred to Senate 
Committee on Ways 
and Means; will carry 
over to 2012

West Virginia HB 3251 Remove criminal penalties and 
threat of arrest for patients who 
grow, possess, and use medical 
marijuana

Good Died in House 
Judiciary Committee

Wyoming HB 69 Invalidate any prescription or order 
from a physician for marijuana, 
THC, or synthetic THC (with the 
exception of dronabinol); NOTE: 
Medical marijuana was already not 
allowed in Wyoming

Bad Passed both 
chambers and signed 
by governor; effective 
July 1, 2011

*In some states that have two-year legislative cycles, bills that are not passed or defeated in the first year 
can be considered in the second year. In other states with two-year cycles, bills that are not passed or 
defeated do not carry over to the following year.
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Resolution to Protect Seriously Ill People from Arrest and Imprisonment for 
Using Medical Marijuana
Whereas, the National Academy of SciencesÕ Institute of' Medicine concluded 
a%er reviewing the relevant scienti!c'literature Ñ including dozens of works doc-
umenting'marijuanaÕs therapeutic value Ñ that Ònausea, appetite loss, pain, and 
anxiety are all a3ictions of wasting, and all can be mitigated by marijuanaÓ and 
that'Òthere will likely always be a subpopulation of patients who do not respond 
well to other medicationsÓ;1 and, 
Whereas, subsequent studies since the 1999 Institute of Medicine report continue 
to show the therapeutic value of marijuana in treating a wide array of debilitating 
medical conditions, including relieving medication side e"ects and thus improv-
ing the likelihood that patients will adhere to life-prolonging treatments for HIV/
AIDS and hepatitis C and alleviating HIV/AIDS neuropathy, a painful condition 
for which there are no FDA-approved treatments;2 and,

Whereas, a scienti!c survey conducted in 1990 by Harvard University researchers 
found that 54% of oncologists with an opinion favored the controlled medical 
availability of marijuana, and 44% had already suggested at least once that a pa-
tient obtain marijuana illegally;3 and,

Whereas, in 2008 and 2009, respectively, the American College of Physicians and 
the American Medical Association called for the federal government to review the 
evidence and consider reclassifying marijuana from a Schedule I drug; and,

Whereas, on September 6, 1988, a%er reviewing all available'medical data, the 
Drug Enforcement AdministrationÕs chief' administrative law judge, Francis L. 
Young, recommended that marijuana be rescheduled and available by prescrip-
tion, declaring that'marijuana is Òone of the safest therapeutically active'substances 
knownÓ;4 and, 

Whereas, medical marijuana laws have been enacted in 16 states and the District 
of Columbia and are protecting thousands of su"ering patients from being ar-
rested for using medical marijuana according to their doctorsÕ recommendations; 
and,

__________________________________________________________________________________________

1 J. Joy, S. Watson, and J. Benson, ÒMarijuana and Medicine: Assessing the Science Base, Institute of Medicine,Ó 
Washington: National Academy Press, 1999; Chapter 4, Ò#e Medical Value of Marijuana and Related 
Substances,Ó lists 198 references in its analysis of marijuanaÕs medical uses.

2 B.C. deJong, et al, ÒMarijuana Use and its Association With Adherence to Antiretroviral #erapy Among 
HIV-Infected Persons With Moderate to Severe Nausea,Ó Journal of Acquired Immune De!ciency Syndromes, 
January 1, 2005; D.L. Sylvestre, B.J. Clements, and Y. Malibu, ÒCannabis Use Improves Retention and Virological 
Outcomes in Patients Treated for Hepatitis C,Ó European Journal of Gastroenterology and Hepatology, September 
2006. In February 2010, the state-funded University of CaliforniaÕs Center for Medicinal Cannabis Research 
released a report documenting marijuanaÕs medical value in 15 rigorous clinical studies, including seven trials. 
Center for Medicinal Cannabis Research, available at http://www.cmcr.ucsd.edu/index.php?option=com_conte
nt&view=category&id=41&Itemid=135.

3 R. Doblin and M. Kleiman, ÒMarijuana as Antiemetic Medicine,Ó Journal of Clinical Oncology 9 (1991): 1314-
1319.

4 U.S. Department of Justice, Drug Enforcement Administration, ÒIn #e Matter Of Marijuana Rescheduling 
Petition, Docket No. 86-22, Opinion and Recommended Ruling, Findings of Fact, Conclusions of Law and 
Decision of Administrative Law Judge,Ó Francis L. Young, Administrative Law Judge, September 6, 1988.
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t Whereas, hundreds of thousands of patients nationwide Ñ people'with AIDS, 
cancer, glaucoma, chronic pain, and multiple'sclerosis Ñ have found marijuana in 
its natural form to be'therapeutically bene!cial and are already using it with'their 
doctorsÕ approval; and,'

Whereas, numerous organizations have endorsed medical' access to mari-
juana, including the American' Academy of HIV Medicine; the American Bar 
Association; the American Nurses' Association; the American Public Health 
Association; the Lymphoma Foundation of America; the Leukemia & Lymphoma 
Society; numerous state nurses associations; several state hospice, public health, 
and medical associations; the Presbyterian Church (USA); the Episcopal Church; 
the Union of Reform Judaism; the Progressive National Baptist Convention; 
the Unitarian' Universalist Association; the United Church of Christ; and the 
United'Methodist Church; and,'

Whereas, a January 2010 ABC News/Washington Post poll found that 81% of 
Americans think Òdoctors should be able to prescribe marijuana for medical pur-
poses to treat their patientsÓ; and,'

Whereas, the present federal classi!cation of marijuana5 and the resulting 
bureaucratic controls impede additional scienti!c research into marijuanaÕs ther-
apeutic potential,6 thereby making it nearly impossible for the Food and Drug 
Administration to evaluate and approve marijuana through standard procedural 
channels; and,

Whereas, the Ninth U.S. Circuit Court of Appeals, in the case of Conant v. 
Walters, upheld the right of physicians to recommend medical marijuana to pa-
tients without federal government interference, and the United States Supreme 
Court declined to hear the federal governmentÕs appeal of this ruling; and,

Whereas, the U.S. Department of Justice issued a memo in June 2011 specifying 
that Òindividuals with cancer or other serious illnesses who use marijuana as part 
of a recommended treatment regimen consistent with applicable state lawÓ should 
not be targeted for federal law enforcement;7 and,'

Whereas, state medical marijuana laws do not require anyone to violate federal 
law and are thus are not preempted by federal law, according to two California 
cases that the U.S. Supreme Court declined to review; 8 and,

Whereas, seriously ill people should not be punished for acting in accordance 
with the opinion of their physicians in a bona !de attempt to relieve su"ering; 
therefore,

__________________________________________________________________________________________
5 Section 812(c) of Title 21, United States Code.
6 #e U.S. Department of Health and Human Services (HHS) issued written guidelines for medical marijuana 

research, e"ective December 1, 1999. #e guidelines drew criticism from a coalition of medical groups, 
scientists, members of Congress, celebrities, and concerned citizens. #e coalition called the guidelines Òtoo 
cumbersomeÓ and urged their modi!cation in a letter to HHS Secretary Donna Shalala, dated November 29, 
1999. Signatories of the letter included 33 members of Congress, former Surgeon General Joycelyn Elders, 
and hundreds of patients, doctors, and medical organizations. In addition, Drug Enforcement Administration 
(DEA) Administrative Law Judge Mary Ellen Bittner issued a February 2007 ruling concluding Òthat there is 
currently an inadequate supply of marijuana available for research purposesÓ and recommending that the DEA 
grant Dr. Lyle Craker a license to cultivate research-grade marijuana, but the DEA has failed to do so.

7 http://www.mpp.org/assets/pdfs/library/Cole-memo.pdf
8 See County of San Diego v. San Diego NORML, 165 Cal.App.4th 798 (Cal.App. 4th Dist. 2008), review denied 

(Cal. 2008), cert denied, 129 S.Ct. 2380 (2009); City of Garden Grove v. Superior Court 68 157 Cal.App.4th 355 
(Cal.App. 4 th Dist. 2007), review denied (Cal. 2008), cert denied 129 S.Ct 623 (2008).
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Be It Resolved, that licensed medical doctors should not be punished for rec-
ommending the medical use of marijuana to seriously ill people, and seriously 
ill people should not be subject to criminal sanctions for using marijuana if 
their physician has told them that such use is likely to be bene$cial; and be it 
further
Resolved that state and federal law should be changed so that no seriously ill 
patient will be subject to criminal or civil sanction for the doctor-advised med-
ical use of marijuana, and so that qualifying seriously ill patients can safely 
obtain medical marijuana from well-regulated entities. 
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Appendix N: States That Have the Initiative Process

#e initiative process allows citizens 
to vote on proposed laws, as well as 
amendments, to the state constitution. 
#ere is no national initiative pro-
cess, but 23 states and the District of 
Columbia have the initiative process in 
some form.

Some states allow citizens to propose 
laws that are placed directly on a ballot 
for voters to decide. #e legislature has 
no role in this process, known as the 
Òdirect initiative process.Ó 

Other states have an Òindirect 
initiative process,Ó where laws or con-
stitutional amendments proposed by 
the people must !rst be submitted to 
the state legislature. If the legislature 
fails to approve the law or constitution-
al amendment, the proposal appears on 
the ballot for voters to decide. MaineÕs 
medical marijuana law and the 2009 
addition of dispensaries to the law 
were both enacted via an indirect ini-
tiative process; all other state medical 
marijuana initiatives have been direct.

ColoradoÕs and NevadaÕs medical 
marijuana initiatives amended their 
state constitutions, while the medi-
cal marijuana initiatives in Arizona, 
California, the District of Columbia, 
Maine, Michigan, Montana, Oregon, 
and Washington enacted statutory 
laws.

#e initiative process is not a panacea, 
however. Twenty-seven states do not 
have it, which means voters in these 
states cannot themselves propose and 
enact medical marijuana laws; rather, 
they must rely on their elected representatives to enact such laws. Moreover, passing 
legislation is much more cost-e"ective than passing ballot initiatives, which can be 
very expensive endeavors.

In contrast to initiatives, referenda deal with matters not originated by the voters. 
#ere are two types of referenda. A popular referendum is the power of the people 
to refer to the ballot, through a petition, speci!c legislation that was enacted by the 

23* States and D.C. Have the Initiative  
Process

Statutory Law Constitutional 
Amendment

State Direct Indirect Direct Indirect
Alaska N Y N N

Arizona Y N Y N

Arkansas Y N Y N

California Y N Y N

Colorado Y N Y N

District of Co-
lumbia

Y N N N

Florida N N Y N

Idaho Y N N N

Maine N Y N N

Massachusetts N Y N Y

Michigan N Y Y N

Mississippi N N N Y

Missouri Y N Y N

Montana Y N Y N

Nebraska Y N Y N

Nevada N Y Y N

North Dakota Y N Y N

Ohio N Y Y N

Oklahoma Y N Y N

Oregon Y N Y N

South Dakota Y N Y N

Utah Y Y N N

Washington Y Y N N

Wyoming Y N N N

Y Ð has the process;  N Ð does not have the process

*  MPP does not consider Illinois to be an initiative state 
because voters cannot place marijuana-related questions on 
the ballot. Rather, only initiatives that change the structure 
or function of government can be placed on the ballot.
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legislature, for the votersÕ approval or rejection. A legislative referendum is when a 
state legislature places a proposed constitutional amendment or statute on the ballot 
for voter approval or rejection.

#ere are two states that have a popular referendum process but not an initiative 
process Ñ Maryland and New Mexico. In addition, in 49 states, the legislature 
must put a proposed constitutional amendment on the ballot for voter approval. 
(A listing of the states with the referendum process is'not provided in the chart in 
this section.)
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Appendix O: Effective Arguments for  
Medical Marijuana Advocates

INTRODUCTION
Medical marijuana advocates are frequently confronted with challenging questions 

and arguments. Media interviews, debates, and correspondence with government of-
!cials require meticulous preparation. ReformersÕ responses to these challenges will 
signi!cantly a"ect the future of the medical marijuana movement.Since its inception 
in January 1995, the Marijuana Policy Project (MPP) has devoted substantial time 
and energy to changing the medical marijuana laws. Whether lobbying Congress 
or state legislatures, campaigning for ballot initiatives, networking with health and 
medical associations, attending drug warriorsÕ conferences, or talking to reporters, 
reformers continue to encounter the same questions and arguments.MPPÕs responses 
to these challenges have been developed through experience, advice from colleagues, 
observations of debates and news coverage, and an extensive review of poll results and 
publications by prohibitionists and reformers alike.#is paper provides medical mari-
juana advocates with responses to the 34 most common challenges.MPP encourages 
all reform advocates to read this paper. Keep it handy when giving media interviews, 
writing to elected o$cials, testifying before legislative committees, or debating the 
medical marijuana issue. Feel free to copy responses verbatim or to use this paper to 
prepare materials for other activists. Additions or suggestions should be sent to MPP 
for inclusion in future editions.

OVERARCHING RESPONSE TO MEDICAL MARIJUANA 
QUESTIONS AND CHALLENGES
Always stress that the core issue is protecting seriously ill patients from arrest and 

jail. It is crucial to avoid getting lost in side arguments. Whenever possible, remind 
your audience that federal and most state laws subject seriously ill patients to arrest 
and imprisonment for using marijuana. Most of the following responses can be en-
hanced by ending with the question, ÒShould seriously ill patients be arrested and sent 
to prison for using marijuana with their doctorsÕ approval?Ó#e key issue is not that 
patients and advocates are trying to make a Ònew drugÓ available. Rather, the goal is 
to protect from arrest and imprisonment the hundreds of thousands of patients who 
are already using marijuana, as well as the doctors who are recommending such use. 
Always bring the discussion back to the issue of arrest and imprisonment.Remember: 
Patients for whom the standard, legal drugs are not safe or e"ective are le% with two 
terrible choices: (1) continue to su"er, or (2) obtain marijuana illegally and risk suf-
fering such consequences as:

an insu$cient supply of marijuana due to prohibition-in&ated prices or scarcity;

impure, low-quality, contaminated, or chemically adulterated marijuana pur-
chased from the criminal market, as well as the risk of violence associated with 
that market; and

arrests, !nes, court costs, property forfeiture, loss of child custody, incarceration, 
probation, and criminal records.
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CHALLENGE #1:  
“There is no reliable evidence that marijuana has medical value. Existing 
evidence is either anecdotal, unscientific, or not replicated.”  

Response A: #ere is abundant scienti!c evidence that marijuana is a safe, e"ective 
medicine for some people. In 1999, the National Academy of SciencesÕ Institute of 
Medicine (IOM) reported, ÒNausea, appetite loss, pain, and anxiety are all a3ictions 
of wasting, and all can be mitigated by marijuana.Ó1

Since then, extensive new research has con!rmed marijuanaÕs medical bene!ts. 
#ree University of California studies published since February 2007 have found that 
marijuana relieved neuropathic pain (pain caused by damage to nerves), a type of 
pain that commonly a3icts patients with multiple sclerosis, HIV/AIDS, diabetes, and 
a variety of other conditions, and for which conventional pain drugs are notoriously 
inadequate Ñ and did so with only minor side e"ects.2,3,4 An observational study re-
ported in the European Journal of Gastroenterology & Hepatology found that hepatitis 
C patients using marijuana had three times the cure rate of those not using marijuana, 
apparently because marijuana successfully relieved the noxious side e"ects of anti-
hepatitis C drugs, allowing patients to successfully complete treatment.5

Response B: On September 6, 1988, a%er hearing two years of testimony, the Drug 
Enforcement AdministrationÕs chief administrative law judge, Francis Young, ruled: 
ÒMarijuana, in its natural form, is one of the safest therapeutically active substances 
known É It would be unreasonable, arbitrary, and capricious for DEA to continue to 
stand between those su"erers and the bene!ts of this substance.Ó6 Newer research (see 
Response A above) has con!rmed that !nding many times over.

Response C: Numerous medical organizations have examined the evidence and 
concluded that marijuana can be a safe, e"ective medicine for some patients. #ese 
include the American College of Physicians, American Public Health Association, 
American Nurses Association, and many others (for a full list, see Challenge #28). 
For example, the American College of Physicians has stated, ÒEvidence not only sup-
ports the use of medical marijuana in certain conditions, but also suggests numerous 
indications for cannabinoids.Ó7 In its 2009 call for the federal government to recon-
sider marijuanaÕs classi!cation under federal law, the AMA also took note of clinical 
trials showing marijuanaÕs medical e$cacy.

CHALLENGE #2:  
“Medical marijuana is unnecessary. We already have drugs that work 
better than marijuana for the conditions it’s used to treat.”

Response A: #atÕs not true. For example, neuropathic pain Ñ pain caused by dam-
age to the nerves Ñ o%en is not helped by existing drugs, but marijuana has been 
shown to provide e"ective relief, even in patients for whom conventional drugs have 
failed. (See Challenge #1, Response A.) #is is a type of pain that a"ects millions of 
Americans with multiple sclerosis, diabetes, HIV/AIDS, and other illnesses.

Response B: Di"erent people respond di"erently to di"erent medicines. #e most 
e"ective drug for one person might not work at all for another person. #at is why 
there are di"erent drugs on the market to treat the same ailment. Treatment deci-
sions should be made in doctorsÕ o$ces, not by federal bureaucrats. Doctors need 
to have numerous substances available in their therapeutic arsenals in order to meet 
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the needs of a variety of patients. #atÕs why the Physicians’ Desk Reference comprises 
3,000 pages of prescription drugs, rather than just one drug per symptom.

Response C: Consider all of the over-the-counter pain medications: aspirin, acet-
aminophen, ibuprofen, etc. We do not just determine which is ÒbestÓ and then ban all 
of the rest. Because patients are di"erent, doctors must have the freedom to choose 
what works best for a particular patient. Why use a double standard for marijuana?

Response D: #e 1999 Institute of Medicine report explained:

ÒAlthough some medications are more e"ective than marijuana for these prob-
lems, they are not equally e"ective in all patients.Ó8

Ò[T]here will likely always be a subpopulation of patients who do not respond 
well to other medications. #e combination of cannabinoid drug e"ects (anxiety 
reduction, appetite stimulation, nausea reduction, and pain relief) suggests that 
cannabinoids would be moderately well suited for certain conditions, such as 
chemotherapy-induced nausea and vomiting and AIDS wasting.Ó9

Ò#e critical issue is not whether marijuana or cannabinoid drugs might be supe-
rior to the new drugs, but whether some group of patients might obtain added or 
better relief from marijuana or cannabinoid drugs.Ó10

CHALLENGE #3:  
“Why is marijuana needed when it is already available in pill form?”

Response A: Marijuana is not available in pill form. THC, the component respon-
sible for marijuanaÕs Òhigh,Ó is sold as the prescription pill Marinol (with the generic 
name ÒdronabinolÓ). But people who use the pill !nd that it commonly takes an hour 
or more to work, while vaporized or smoked marijuana takes e"ect almost instanta-
neously. #ey also !nd that the dose of THC they have absorbed (in the pill form) is 
o%en either too much or too little. Because slow and uneven absorption makes oral 
dosing of THC so di$cult, "e Lancet Neurology wrote in May 2003, ÒOral admin-
istration is probably the least satisfactory route for cannabis.Ó11 In its 2008 position 
paper on medical marijuana, the American College of Physicians noted, ÒOral THC 
is slow in onset of action but produces more pronounced, and o%en unfavorable, psy-
choactive e"ects than those experienced with smoking.Ó7

Response B: As Mark Kris, M.D., one member of an expert panel convened by the 
National Institutes of Health in 1997 to review the scienti!c data on medical mari-
juana, explained during the groupÕs discussion on February 20, 1997: Ò[T]he last thing 
that [patients] want is a pill when they are already nauseated or are in the act of throw-
ing up.Ó12

Response C: Marijuana contains about 80 active cannabinoids in addition to 
THC.13 Research has shown that these other compounds contribute signi!cantly to 
marijuanaÕs therapeutic e"ects. For example, cannabidiol (CBD) has been shown to 
have anti-nausea, anti-anxiety, and anti-in&ammatory actions, as well as the ability 
to protect nerve cells from many kinds of damage.14 CBD also moderates THCÕs ef-
fects so patients are less likely to get excessively Òhigh.Ó Other cannabinoids naturally 
contained in marijuana have also shown signi!cant therapeutic promise.
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Response D: #ousands of patients continue to break the law to obtain marijuana, 
even though they could legally use the THC pill. Why would they risk arrest and 
prison to use something that doesnÕt work?

CHALLENGE #4:  
“Why not isolate the other useful cannabinoids and make them available 
in a pure, synthetic form?”

Response A: Marijuana contains about 80 naturally occurring cannabinoids. While 
spending time and money testing and producing pharmaceutical versions of these 
chemicals may someday produce useful drugs, it does nothing to help patients now. 
#e Institute of Medicine urged such research in 1999, but added, ÒIn the meantime 
there are patients with debilitating symptoms for whom smoked marijuana might 
provide relief.Ó15

Response B: Marijuana naturally contains at least 66 cannabinoids in a combination 
that is safe and e"ective, and which has already given relief to millions of people. 
Given the current state of research, it will be years before any new cannabinoid drugs 
reach pharmacy shelves. Why should seriously ill patients have to risk arrest and jail 
for years while awaiting new pharmaceuticals which may or may not ever be available?

Response C: If spending time and money isolating the di"erent cannabinoids would 
help patients, then we support such research. But such research should not be a stall 
tactic to keep medical marijuana illegal. Patients should be allowed to use a drug 
they and their doctors know works in the meantime Ñ in many cases, that drug is 
marijuana.

Response D: Many of the cannabinoids in marijuana interact with each other and 
other chemicals within the plant, creating a combined e"ect that is not present in 
isolated compounds. #ese combined e"ects have been found to be helpful in certain 
cases, such as allowing for a strong palliative e"ect while decreasing the psychoactive 
e"ects of THC.

CHALLENGE #5: 
“Why not make THC and other cannabinoids available in inhalers, 
suppositories, and so forth?”

Response A: If these delivery systems would help patients, then they should be 
made available. However, the development of these systems should not substitute for 
the research into marijuana that is necessary for FDA approval of this natural medi-
cine. A safe, e"ective delivery system for whole marijuana already exists: vaporization 
(discussed in Response A to Challenge #27).

Response B: #e availability of such delivery systems should not be used as an ex-
cuse to maintain the prohibition of the use of natural marijuana. As long as there are 
patients and doctors who prefer the natural substance, they should not be criminal-
ized for using or recommending it, no matter what alternatives are available. Doctors 
and patients should be able to choose the form thatÕs best for their particular situation.

Response C: [Use Responses A and B to Challenge #4. See also Challenge #6.]
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CHALLENGE #6:  
“Doesn’t Sativex, the new marijuana-based spray, make use of the crude 
plant unnecessary?”

Response A: In fact, Sativex, a liquid extract of natural marijuana, proves that mari-
juana is a medicine. Sativex is to marijuana as a cup of co"ee is to co"ee beans. If 
Sativex is safe and e"ective, marijuana is safe and e"ective. But for now, Sativex is 
legally available only in Canada, Spain, and the United Kingdom. #e company that 
makes it, GW Pharmaceuticals, only recently started the process of seeking U.S. ap-
proval, which is likely to take years.

Response B: Natural marijuana has signi!cant advantages over Sativex. For one 
thing, Sativex acts much more slowly than marijuana that is vaporized or smoked. 
Peak blood levels are reached in one and a half to four hours, as opposed to a mat-
ter of minutes with inhalation.16 Because patients have found that di"erent strains of 
marijuana provide the best relief for di"erent conditions, Sativex is unlikely to help 
every patient who bene!ts (or could bene!t) from whole marijuana. ItÕs simply an-
other form of medical marijuana, and patients and doctors should be able to choose 
what works best for each individual.

CHALLENGE #7:  
“The FDA says that marijuana is not a medicine and that medical 
marijuana laws subvert the FDA drug approval process.”

Response A: #e FDA issued its April 2006 statement without conducting any stud-
ies or even reviewing studies done by others, under political pressure from rabidly 
anti-medical marijuana politicians such as Congressman Mark Souder(R-Ind.). #e 
FDA simply ignored evidence that contradicts federal policy, such as the 1999 Institute 
of Medicine report. #atÕs why IOM co-author Dr. John A. Benson told "e New York 
Times that the government Òloves to ignore our report ... #ey would rather it never 
happened.Ó17 #e FDA statement was immediately denounced by health experts and 
newspaper editorial boards around the country as being political and unscienti!c.

Response B: State medical marijuana laws have absolutely nothing to do with the 
FDA drug approval process. #e FDA does not arrest people for using unapproved 
treatments. #e FDA does not bar Americans from growing, using, and possessing a 
wide variety of medical herbs that it has not approved as prescription drugs, including 
echinacea, ginseng, St. JohnÕs Wort, and many others. State medical marijuana laws 
donÕt con&ict with the FDA in the slightest. #ey simply protect medical marijuana 
patients from arrest and jail under state law.

Response C: #ere is already substantial evidence that marijuana is safe and e"ective 
for some patients, including new studies published a%er the FDAÕs statement. (See re-
sponses to Challenge #1.) However, the federal government has blocked researchers 
from doing the speci!c types of studies that would be required for licensing, labeling, 
and marketing marijuana as a prescription drug. #eyÕve created a perfect Catch-22: 
Federal o$cials say ÒMarijuana isnÕt a medicine because the FDA hasnÕt approved it,Ó 
while making sure that the studies needed for FDA approval never happen. (See also 
Response C to Challenge #25.)
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Response D: Marijuana was already on the market (in some two dozen preparations, 
many marketed by well-known pharmaceutical companies) before the 1938 Food, 
Drug, and Cosmetics Act was passed, creating the FDA. Under the terms of the Act, 
marijuana should not be considered a ÒnewÓ drug, subject to the FDA drug-approval 
requirements that new drugs must meet. Many older drugs, including aspirin and 
morphine, were Ògrandfathered inÓ under this provision, without ever being submit-
ted for new-drug approval by the FDA.

Response E: Half of current prescriptions have never been declared safe and e"ective 
by the FDA. Between 40-60% of all drug prescriptions in this country are Òo"-labelÓ 
Ñ i.e. for drugs not approved by the FDA for the condition theyÕre being prescribed 
for. We know much more about marijuanaÕs safety and e$cacy in cancer, AIDS, MS, 
and many other conditions than we know about most o"-label prescriptions.

Response F: #e FDA is not infallible.  For instance, FDA-approved Vioxx is estimat-
ed to have caused between 26,000 and 55,000 needless deaths before it was taken o" 
the market. And David Graham, associate director of the FDAÕs O$ce of Drug Safety, 
has told Congress that the FDA is Òvirtually defenselessÓ against another Vioxx-type 
disaster. In contrast, 5,000 years of real world experience with marijuana show that it 
is safe and e"ective for many patients.

CHALLENGE #8:  
“Doesn’t medical marijuana send the wrong message to children?”

Response A: Experience in states with medical marijuana laws shows that they do 
not increase teen marijuana use. For example, the state-sponsored California Student 
Survey (CSS)  documented that marijuana use by California teens rose markedly until 
1996 Ñ the year CaliforniaÕs medical marijuana law, Proposition 215, passed Ñ and 
then dropped dramatically a%erwards.18

State surveys of students in the other medical marijuana states have consistently 
reported declines in teen marijuana use since those laws were passed.  (See Appendix 
T for more comprehensive information on Teen Marijuana Use in Medical Marijuana 
States.) 

A winter 2011 article in the California Pediatrician compared current marijuana us-
age rates among the oldest high school grade surveyed and concluded, Òthe data are 
very reassuring that in almost all cases medical marijuana legalized for adults does 
not lead to an increase in recreational use of marijuana by adolescents.Ó19 

#e state of California commissioned an independent study examining the e"ects 
of Proposition 215, as part of the 1997-98 CSS. Researchers concluded, Ò#ere is no 
evidence supporting that the passage of Proposition 215 increased marijuana use dur-
ing this period.Ó20

Response B: Harsh, uncompassionate laws Ñ like those which criminalize patients 
for using their medicine Ñ send the wrong message to children. Dishonesty sends 
the wrong message to children. Arguing that sick people should continue to su"er in 
order to protect children sends the wrong message to children. Valuing politics over 
science sends the wrong message to children.
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Response C: Children can and should be taught the di"erence between medicine 

and drug abuse. #ere are no substances in the entire Physicians’ Desk Reference that 
children should use for fun. In fact, doctors can prescribe cocaine, morphine, and 
methamphetamine. Children are not taught that these drugs are good to use recre-
ationally just because they are used as medicines.

Response D: It is absurd to think that children will want to be as ÒcoolÓ as a dying 
cancer patient. If anything, the use of marijuana by seriously ill patients might de-
glamorize it for children. #e message is, ÒMarijuana is for sick people.Ó

CHALLENGE #9:  
“It’s dangerous to allow patients to grow marijuana, especially when 
children might be around. Not only does it expose kids to an illegal  
drug, it puts them in danger of criminal activity: Patients may sell their 
marijuana on the illicit market or thieves could break into the home to  
rob them of it.”

Response A: #ere are already laws against drug dealing. If someone is selling mari-
juana to non-patients, theyÕre breaking the law and subject to arrest. And state and 
county child protective services agencies already have the power to protect children 
whose parents are engaged in criminal activity. A medical marijuana law changes 
none of this.

Response B: What do you think is more dangerous: a bottle of liquid morphine sit-
ting next to a dying patientÕs bed (or a bottle of OxyContin in the medicine cabinet), 
or a marijuana plant growing in the basement? All medicines need to be handled with 
appropriate care and kept out of easy reach of children. Marijuana is no di"erent.

Response C: Criminals break into homes every day to steal valuable items Ñ jewelry, 
high-end electronics, and even prescription drugs. We donÕt ban possession of these 
items because the owners might be victims of crime. By this logic, parents shouldnÕt 
be allowed to drive 1994 Honda Civics (the most-stolen vehicle in 2009, according to 
the National Crime Bureau).

CHALLENGE #10:  
“Marijuana is too dangerous to be used as a medicine. More than 10,000 
scientific studies have shown that marijuana is harmful and addictive.”

Response A: A large and growing body of scienti!c evidence demonstrates that 
the health risks associated with marijuana are actually relatively minor. #e 1999 
Institute of Medicine report noted, Ò[E]xcept for the harms associated with smok-
ing, the adverse e"ects of marijuana use are within the range of e"ects tolerated for 
other medications. Ò(See Challenge #26 for a discussion of smoking.)21 In 2008, the 
American College of Physicians agreed, citing marijuanaÕs Òrelatively low toxicity.Ó7

A government-funded study, conducted by researchers at the Kaiser Permanente 
HMO,  found no association between marijuana use and premature death in other-
wise healthy people.22

Response B: Doctors are allowed to prescribe cocaine, morphine, and methamphet-
amine. Can anyone say with a straight face that marijuana is more dangerous than 
these substances?
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Response C: All medicines have some negative side e"ects. For example, Tylenol 
(acetaminophen) has been estimated to kill nearly 500 Americans per year by caus-
ing acute liver failure,23 while no one has ever died from marijuana poisoning. But 
no one would seriously suggest banning Tylenol because itÕs too dangerous. In con-
trast, recent medical marijuana studies have found no signi!cant side e"ects. (See 
responses to Challenge #1.) #e question is this: Do the bene!ts outweigh the risks 
for an individual patient? Such decisions should be made by doctors and patients, 
not the criminal justice system. Patients should not be criminalized if their doctors 
believe that the bene!ts of using medical marijuana outweigh the risks. In addition, 
there has never been a single recorded case of marijuana overdose resulting in death.

Response D: #e Ò10,000 studiesÓ claim is simply not true. #e University of 
Mississippi Research Institute of Pharmaceutical Sciences maintains a 12,000-citation 
bibliography on the entire body of marijuana literature. #e institute notes: ÒMany of 
the studies cited in the bibliography are clinical, but the total number also includes 
papers on the chemistry and botany of the Cannabis plant, cultivation, epidemiologi-
cal surveys, legal aspects, eradication studies, detection, storage, economic aspects 
and a whole spectrum of others that do not mention positive or negative e"ects É 
However, we have never broken down that !gure into positive/negative papers, and 
I would not even venture a guess as to what that number would be.Ó24 You cannot 
provide a list of 10,000 negative studies, so please stop making this false statement.

CHALLENGE #11: 
“Isn’t marijuana bad for the immune system?”

Response A: Scienti!c studies have not demonstrated any meaningful harm to the 
immune system from marijuana. #e Institute of Medicine reported, ÒDespite the 
many claims that marijuana suppresses the human immune system, the health e"ects 
of marijuana-induced immunomodulation are still unclear.Ó25

#e IOM also noted, Ò#e short-term immunosuppressive e"ects [of marijuana] are 
not well established; if they exist at all, they are probably not great enough to preclude 
a legitimate medical use.Ó26

Response B: Extensive research in HIV/AIDS patients Ñ whose immune systems 
are particularly vulnerable Ñ shows no sign of marijuana-related harm. University of 
California at San Francisco researcher Donald Abrams, M.D., has studied marijuana 
and Marinol in AIDS patients taking anti-HIV combination therapy. Not only was 
there no sign of immune system damage, but the patients gained T-lymphocytes, the 
critical immune system cells lost in AIDS, and also gained more weight than those 
taking a placebo. Patients using marijuana also showed greater reductions in the 
amount of HIV in their bloodstream.27 Long-term studies of HIV/AIDS patients have 
shown that marijuana use (including social or recreational use) does not worsen the 
course of their disease. For example, in a six-year study of HIV patients conducted by 
Harvard University researchers, marijuana users showed no increased risk of devel-
oping AIDS-related illness.28 In her book Nutrition and HIV, internationally known 
AIDS specialist Mary Romeyn, M.D., noted, Ò#e early, well-publicized studies on 
marijuana in the 1970s, which purported to show a negative e"ect on immune status, 
used amounts far in excess of what recreational smokers, or wasting patients with 
prescribed medication, would actually use É Looking at marijuana medically rather 
than sociopolitically, this is a good drug for people with HIV.Ó29
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CHALLENGE #12:  
“Marijuana contains over 400 chemicals, including most of the harmful 
compounds found in tobacco smoke.”

Response A: Co"ee, motherÕs milk, broccoli, and most foods also contain hundreds 
of di"erent chemical compounds. #is number doesnÕt mean anything. Marijuana is 
a relatively safe medicine, regardless of the number of chemical compounds found 
therein.

Response B: [Use Response A, B, or C to Challenge #10.]

Response C: [Use Response A, B, or C to Challenge #27.]

CHALLENGE #13:  
“Marijuana’s side effects — for instance, increased blood pressure —  
negate its effectiveness in fighting glaucoma.”

Response A: Paul Palmberg, M.D., one member of an expert panel convened by the 
National Institutes of Health in 1997 to review the scienti!c data on medical mari-
juana, explained during the groupÕs discussion on February 20, 1997, ÒI donÕt think 
thereÕs any doubt about its e"ectiveness, at least in some people with glaucoma.Ó30

Response B: #e federal government has given marijuana to at least three patients 
with glaucoma, and it preserved their vision for years a%er they were expected to go 
blind.

Response C: So should someone who uses marijuana to treat glaucoma be arrested? 
ShouldnÕt we trust a patient and a doctor to make the right decision regarding that 
patientÕs circumstances?

CHALLENGE #14: 
“How exactly do state medical marijuana laws help patients?”

Response: #e laws of Alaska, Arizona, California, Colorado, Delaware, the District 
of Columbia, Hawaii, Maine, Michigan, Montana, Nevada, New Jersey, New Mexico, 
Oregon, Rhode Island, Vermont, and Washington remove state-level criminal penal-
ties for using, obtaining, or cultivating marijuana strictly for medical purposes. To 
verify a legitimate medical need, a doctorÕs recommendation is required. Doctors may 
not be punished by the state for making such recommendations.

MarylandÕs law, enacted in 2003 and improved in 2011, gives patients an a$rmative 
defense against conviction for possession of marijuana if they can show they have 
been diagnosed with a debilitating medical condition. Unfortunately, MarylandÕs law 
does not protect patients from arrest or allow a safe means of access. 

Federal laws still apply to patients, but the government has recently become less 
draconian in its approach. Federal authorities have never aggressively pursued indi-
vidual patients, but they have raided some large-scale medical marijuana distributors 
in California. However, in 2009, the Department of Justice announced that it would 
not prosecute medical marijuana activities that are clearly permitted by state law. And 
even without such a policy, itÕs important to remember that 99 out of every 100 mari-
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juana arrests are made at the state or local level, so even in the worst-case scenario, 
state medical marijuana laws give patients 99% protection.

CHALLENGE #15: 
“Don’t medical marijuana laws put the states in violation of federal law?”

Response: No. #ere is no federal law that mandates that states must enforce fed-
eral laws against marijuana possession or cultivation. States are free to determine 
their own penalties Ñ or lack thereof Ñ for drug o"enses. State governments cannot 
directly violate federal law by giving marijuana to patients, but states can refuse to 
arrest patients who possess or grow their own. #e 2005 Supreme Court decision in 
Gonzales v. Raich (discussed in detail under Challenge #33) did not overturn state 
medical marijuana laws or block other states from adopting similar measures.

CHALLENGE #16: 
“Aren’t these medical marijuana bills and initiatives full of loopholes?”

Response A: #e medical marijuana laws adopted from 1998 on in Alaska, Arizona, 
Colorado, Delaware, Hawaii, Maine, Michigan, Montana, Nevada, New Mexico, New 
Jersey, Oregon, Rhode Island, Vermont, and Washington were all dra%ed very care-
fully to make sure that there are no loopholes, real or imagined. #ese laws are not at 
all like the comparatively open-ended law in California (see Response B). Read them 
carefully and youÕll see. Medical marijuana advocates have nothing to gain and ev-
erything to lose by wording the initiatives so as to enable recreational marijuana use.

Response B: #e !rst successful medical marijuana initiative, CaliforniaÕs Proposition 
215, did contain some vague wording, which has resulted in some reported abuse. 
However, California courts, the state legislature, and many cities and counties have 
been working to eliminate ambiguities through legislation, court rulings, and local 
ordinances. In 2008, California Attorney General Jerry Brown issued guidelines that 
have also helped provide clarity. Despite the concerns, California voters still strongly 
support their stateÕs medical marijuana law.  For example, in Los Angeles Ð where 
most reports of abuse have come from Ð a Mason-Dixon poll in October 2009 found 
74 percent support for the law, including patientsÕ right to purchase medical mari-
juana from dispensaries, with only 16 percent opposed. Newer medical marijuana 
laws in other states have been dra%ed much more precisely, eliminating many of the 
concerns raised by Proposition 215.

Response C: If the bills and initiatives are not perfect, they are the best attempt to 
protect patients and physicians from punishment for using or recommending medical 
marijuana. #e real problem is that the federal governmentÕs overriding prohibition of 
medical marijuana leaves state bills and initiatives as the only option to help patients 
at this point. As soon as federal law changes, this process will no longer be needed.

CHALLENGE #17: 
“These bills and initiatives basically legalize marijuana for everyone.”

Response: #at is simply not true. A person must have an ailment that a licensed 
medical doctor believes is best treated with marijuana. #e General Accounting 
O$ce (the investigative arm of Congress, renamed the Government Accountability 
O$ce) interviewed o$cials from 37 law enforcement agencies in four states with 
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medical marijuana laws. A key issue they examined was whether medical marijuana 
laws had interfered with enforcement of laws regarding non-medical use. According 
to the GAOÕs November 2002 report, the majority of these o$cials Òindicated that 
medical marijuana laws had had little impact on their law enforcement activities.Ó31 
In California,  where the most reports of alleged abuse have occurred, the number 
of marijuana arrests has increased since passage of Prop. 215, totaling over 74,000 in 
2007.32 #at hardly sounds like legalization, does it?

CHALLENGE #18: 
“Didn’t these medical marijuana initiatives pass because of well-funded 
campaigns that hoodwinked the voters?”

Response A: Actually, the public has never needed to be persuaded Ñ much less 
ÒhoodwinkedÓ Ñ to support legal protection for medical marijuana patients.

State, local, and national public opinion polls have consistently shown overwhelming 
public support. A CNN/Time magazine national poll, published November 4, 2002, 
found 80% support for legal access to medical marijuana. During the 1996 campaign 
for CaliforniaÕs Proposition 215, independent polls showed the measure ahead months 
before any ads ran. Just as important, polling in states that have had medical mari-
juana laws for years shows support just as high as or Ñ in most cases Ñ higher than 
when they were on the ballot,33 so voters clearly donÕt think they were hoodwinked.

Response B: #e medical marijuana initiative drives have actually been low-budget 
campaigns by modern standards. In California, where statewide campaign expendi-
tures commonly run into the tens of millions of dollars, the Proposition 215 campaign 
spent slightly more than $2 million.

In contrast, federal o$cials, including the last two White House drug czars, have 
used their o$ces and budgets to oppose medical marijuana initiatives, campaigning 
with a virtually unlimited supply of taxpayer dollars. #e O$ce of National Drug 
Control Policy spends nearly as much money on its anti-drug ads (many of which 
demonize marijuana) in three weeks as Proposition 215 supporters spent during the 
entire campaign!

CHALLENGE #19: 
“This bill/initiative doesn’t even require a doctor’s ‘prescription,’ just a 
‘recommendation’!”

Response A: #e federal government prohibits doctors from ÒprescribingÓ mari-
juana for any reason. A prescription is a legal document ordering a pharmacy to 
release a controlled substance. Currently, the federal government does not allow this 
for marijuana. 

However, there needs to be some way for state criminal justice systems to determine 
which marijuana users have a legitimate medical need. So state medical marijuana 
laws require doctorsÕ recommendations. Doctors recommend many things: exercise, 
rest, chicken soup, vitamins, cranberry juice for bladder infections, and so on. #e 
right of physicians to recommend marijuana when appropriate for a patientÕs condi-
tion has been upheld by the federal courts.
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Nothing in these laws requires the courts or law enforcement to simply take it on faith 
that a person has a legitimate physicianÕs recommendation for marijuana. #ey can 
and do ask for documentation. #e vast majority of doctors who are willing to write 
such a recommendation do not do so lightly or casually, but state medical boards do 
investigate and discipline physicians who fail to follow appropriate standards of care.

Response B: If you would trust a doctor to write a prescription for marijuana, why 
not trust a doctor to write a professional opinion on his or her letterhead instead? 
Admit it: You simply do not want patients to use medical marijuana, and youÕre just 
nit-picking for an excuse to attack the bill/initiative. What advantage would there be 
to a prescription instead of a written, signed recommendation on a physicianÕs let-
terhead? Please explain the big di"erence in practical terms.

Response C: [Best for a live debate format:] Oh, so you agree that doctors should be 
allowed to prescribe marijuana?

CHALLENGE #20: 
“These bills and initiatives are confusing to law enforcement officials.”

Response A: WhatÕs so confusing? If a person is growing or using marijuana and has 
a written recommendation from a physician, do not arrest the patient or caregiver. 
If the person does not have suitable documentation, either call the personÕs doctor 
or arrest the person and let the courts decide.It should be no more confusing than 
determining if someone drinking alcohol is underage or on probation, if someone is 
the legal owner of a piece of property, or if a person is a legal immigrant or not.

Response B: [Use the GAO statement in the response to Challenge #17.]

CHALLENGE #21:  
“Medical marijuana dispensaries – ‘pot shops’ – are totally out of control!”

Response A: #atÕs sometimes been true in parts of California, whose medical mari-
juana law was the !rst and most loosely worded, but the much tighter wording in the 
other states has e"ectively prevented such problems. More and more states, such as 
New Mexico, Rhode Island, and Maine, are now moving to strict state licensing and 
regulation of medical marijuana providers to ensure proper controls. 

Response B: Many cities have developed or are in the process of developing regula-
tions to ensure that medical marijuana dispensaries operate in a safe, healthful, and 
law-abiding manner, and CaliforniaÕs attorney general recently issued guidelines to 
assist in that process. In cities such as San Francisco, successful regulations have 
made medical marijuana dispensaries a respected and uncontroversial part of the 
local health care system, shutting down any who donÕt follow the law. As then San 
Francisco District Attorney Terence Hallinan explained: ÒNonpro!t medical mari-
juana dispensaries have become an important part of this system, providing a safe, 
quality-controlled supply of medicinal cannabis to seriously ill people and working 
closely with local law enforcement and public health o$cials.Ó34

#e biggest obstacle to e"ective local regulation of dispensaries is federal law that 
irrationally treats anyone providing medical marijuana to a cancer or AIDS patient 
as a common drug dealer, making no distinction between good guys and bad guys. 
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States and cities have no trouble e"ectively regulating dispensaries when the federal 
government lets them.

Response C: Any problems with dispensaries could be eliminated if Congress passed 
federal legislation allowing states to create a system whereby medical marijuana is sold 
through licensed pharmacies. Such a system is already in place in the Netherlands.

CHALLENGE #22:  
“Isn’t the medical marijuana issue just a sneaky step toward legalization?”

Response A: How? Exactly how does allowing seriously ill patients to use mari-
juana lead to the end of the prohibition of marijuana for recreational use? Doctors 
are allowed to prescribe cocaine and morphine, and these drugs are not even close to 
becoming legal for recreational use.

Response B: Each law should be judged on its own merits. Should seriously ill pa-
tients be subject to arrest and imprisonment for using marijuana with their doctorsÕ 
approval? If not, then support medical marijuana access. Should healthy people be 
sent to prison for using marijuana for fun? If so, then keep all non-medical uses il-
legal. #ereÕs no magic tunnel between the two.

Response C: Supporters of medical marijuana include some of the most respect-
ed medical and public-health organizations, including the American College of 
Physicians, American Public Health Association, American Nurses Association, 
American Academy of HIV Medicine, and the state medical societies of New York, 
California, and Rhode Island. Do you really think these organizations are part of a 
conspiracy to legalize drugs?

Response D: While many who support medical marijuana also support taxing and 
regulating it like alcohol for recreational use, these are two distinct policies and not 
part of a single strategy. Medical marijuana laws can be looked at as a way to remove 
the sick and dying from the battle!eld of the war on marijuana.

CHALLENGE #23:  
“Are people really arrested for medical marijuana?”

Response A: Yes. #ere were dozens of known medical marijuana patients arrested 
in California in the 1990s, which is what prompted people to launch the medical mar-
ijuana initiative there. #ere have been many other publicized and not-so-publicized 
cases across the United States. (For examples, see Response B to Challenge #24.)

Response B: Roughly 19 million marijuana users have been arrested since 1970.35 

Unfortunately, the government does not keep track of how many were medical users. 
However, even if only 1% of those arrestees used marijuana for medical purposes, that 
is approximately 190,000 patients arrested!

Response C: You insist that patients donÕt really get arrested for using medical mari-
juana. If that is the case, then the bill/initiative doesnÕt change anything. Why are you 
so strongly opposed to it?
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Response D: #e possibility of arrest is itself a terrible punishment for seriously ill 
patients. Imagine the stress of knowing that you can be arrested and taken to jail at 
any moment. Stress and anxiety are proven detriments to health and the immune 
system. Should patients have to jump out of bed every time they hear a bump in the 
night, worrying that the police are !nally coming to take them away?

CHALLENGE #24: “Do people really go to prison for medical marijuana 
offenses?”

Response A: Federal law and the laws of 34 states do not make any exceptions for 
medical marijuana. Federally, possession of even one joint carries a penalty of up to 
one year in prison. Cultivation of even one plant is a felony, with a maximum sentence 
of !ve years. Most statesÕ laws are in this same ballpark. With no medical necessity 
defense available, medical marijuana users are treated the same as recreational users. 
Many are sent to prison.

Response B: #ere are too many examples to list. Here are just a few: In December 
2009, New Jersey multiple sclerosis patient John Wilson was convicted of Òoperating a 
drug manufacturing facilityÓ for growing the marijuana he used to treat his multiple 
sclerosis, and faced a sentence of from 5 to 10 years in state prison. Rancher and 
Vietnam veteran Larry Rathbun was arrested in December 1999 for cultivating medi-
cal marijuana to relieve his degenerative multiple sclerosis. When he was arrested in 
1999, he could still walk, which he attributes to the medical use of marijuana. A%er 
serving 19 months, Rathbun came out of Montana State Prison con!ned to a wheel-
chair. Byron Stamate spent three months in a California jail for growing marijuana 
for his disabled girlfriend (who killed herself so that she would not have to testify 
against Byron). Gordon Farrell Ethridge spent 60 days in an Oregon jail for growing 
marijuana to treat the pain from his terminal cancer. Quadriplegic Jonathan Magbie, 
who used marijuana to ease the constant pain from the childhood injury that le% him 
paralyzed, died in a Washington, D.C., jail in September 2004 while serving a 10-day 
sentence for marijuana possession.

Response C: Estimates vary, but all sources agree that there are at minimum tens of 
thousands of marijuana o"enders in prisons and jails at any given time. Even if only 
1% of them are medical marijuana users, that is hundreds of patients behind bars 
right now!

Response D: Even if a patient is not sent to prison, consider the trauma of the arrest. 
A door kicked in, a house ransacked by police, a patient handcu"ed and put into a po-
lice car. Perhaps a night or two in jail. Court costs and attorney fees paid by the patient 
and the taxpayers. Probation Ñ which means urine tests for a couple of years, which 
means that the patient must go without his or her medical marijuana. Huge !nes and 
possible loss of employment Ñwhich hurt the patientÕs ability to pay insurance, medi-
cal bills, rent, food, home-care expenses, and so on. #en thereÕs the stigma of being 
a Òdruggie.Ó Doctors might be too afraid to prescribe pain medication to someone 
whom the system considers a Òdrug addict.Ó Should any of this happen to seriously ill 
people for using what they and their doctors believe is a bene!cial medicine?
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CHALLENGE #25:  
“Isn’t the government making it easier to do medical marijuana research? 
Since they are becoming more flexible, shouldn’t we wait for that research 
before we proceed?

Response A: As a Schedule I drug, marijuana can be researched as a medicine only 
with federal approval. Until California voters passed Proposition 215 in 1996, federal 
authorities blocked all e"orts to study marijuanaÕs medical bene!ts. Since then, fed-
eral restrictions have been loosened somewhat, and a small number of studies have 
gone forward, but that happened because the passage of ballot initiatives forced the 
government to acknowledge the need for research. #e federal government remains 
intensely hostile to medical marijuana, and if the political pressure created by ballot 
initiatives and legislative proposals subsides, the feds will surely go back to their old, 
obstructionist ways. #e federal government has been supplying medical marijuana 
to a small group of patients for over 25 years, in what is o$cially deemed a research 
program, but has refused to study even its own patients!

Response B: Some studies have indeed been completed, and theyÕve all shown medi-
cal marijuana to be safe and e"ective. More research is always desirable, but we know 
enough right now to know that there is no justi!cation for arresting patients using 
medical marijuana under their doctors care.

Response C: #e studies approved by the federal government thus far are small, 
pilot studies that are providing useful data, but are not large enough to bring about 
FDA approval of marijuana as a prescription drug. And all medical marijuana re-
search must be done with marijuana supplied by the National Institute on Drug 
Abuse. NIDAÕs product is poor-quality, low-grade marijuana that is likely to show 
less e$cacy and greater side e"ects than the marijuana available through medical 
marijuana dispensaries in California and elsewhere Ñ but it remains illegal to use 
this higher-quality marijuana for research! Scientists and activists have appealed to 
the Drug Enforcement Administration to allow other sources of marijuana to be used, 
and in 2007, DEA Administrative Law Judge Mary Ellen Bittner ruled that a proposed 
University of Massachusetts project to grow and study marijuana for medical purpos-
es should be allowed to proceed. But the DEA does not have to obey BittnerÕs ruling 
and has given no indication that it intends to do so. #e U.S. government remains the 
largest single obstacle to medical marijuana research.

CHALLENGE #26:  
“Modern medicine no longer uses crude plant products like marijuana, so 
this would be a return to the dark ages. Aspirin is made from willow bark, 
but we take it in pill form, not by chewing — or smoking — willow bark. 
You can’t control the dosage of a crude plant product.”

Response A: If youÕre suggesting that medical marijuana be treated just like willow 
bark, then youÕre endorsing our position. Yes, most people prefer their aspirin in pill 
form, but we donÕt arrest and jail patients for possession of willow bark. And in this 
case, there is plenty of evidence that the whole plant works better than the pharma-
ceutical alternatives now available. (See responses to Challenges #3 and 4.)
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Response B: Marijuana is so safe that patients can easily !nd the proper dose 
themselves with no danger of overdose. As University of Washington researcher Dr. 
Gregory Carter and colleagues noted in a recent journal article, ÒTHC (and other 
cannabinoids) has relatively low toxicity and lethal doses in humans have not been 
described ... It has been estimated that approximately 628 kilograms of cannabis 
would have to be smoked in 15 minutes to induce a lethal e"ect.Ó36

Response C: In his book, Understanding Marijuana, State University of New York 
psychology professor Mitch Earleywine explains, ÒSmoked marijuana may also have 
fewer side e"ects than oral THC and other drugs. Patients can smoke a small amount, 
notice e"ects in a few minutes, and alter their dosages to keep adverse reactions to a 
minimum.Ó37

Response D: #e Canadian government-approved prescribing information for 
Sativex, the natural marijuana extract now sold by prescription in Canada (discussed 
in Challenge #6), gives patients complete freedom to adjust their dose as needed. #e 
o$cial pamphlet provided to patients speci!es: Ò#e dose you require is determined 
by you. You can determine the dose that best suits you according to the pain relief you 
experience.Ó38 Patients using whole marijuana can do just the same Ñ and more easily, 
because the action of vaporized or smoked marijuana is much faster than Sativex.

CHALLENGE #27: “How can you call something a medicine when you 
have to smoke it? Smoke is not a medicine, and marijuana smoke contains 
more carcinogens than tobacco smoke.”

Response A: Patients donÕt need to smoke marijuana. Marijuana can be vaporized, 
eaten, or made into extracts and tinctures. (Such products were sold in pharmacies 
prior to marijuana prohibition in 1937.) #e tars and other unwanted irritants in 
smoke have nothing to do with marijuanaÕs therapeutically active components, called 
cannabinoids. Vaporizers are simple devices that give users the fast action of inhaled 
cannabinoids without most of those unwanted irritants.39, 40 Research on vaporizers 
has proceeded more slowly than it should have because of federal obstructionism, 
and they cannot be marketed openly because the government considers them illegal 
Òdrug paraphernalia.Ó

Response B: While heavy marijuana smokers do face some health risks associated 
with smoke Ñ for example, an increased risk of bronchitis Ñ those risks do not in-
clude higher rates of lung cancer. #e Institute of Medicine reported, Ò#ere is no 
conclusive evidence that marijuana causes cancer in humans, including cancers usu-
ally related to tobacco use.Ó41

In a huge study that followed 65,000 California HMO patients for 10 years, tobacco 
use, as expected, resulted in rates of lung cancer as much as 11 times that of nonsmok-
ers. But marijuana smokers who did not use tobacco actually had a slightly lower 
rate of lung cancer than nonsmokers.42 A major, federally-funded study conducted at 
UCLA also found no lung cancer risk connected to marijuana smoking Ñ and even 
suggestions of a Òpossible protective e"ect of marijuanaÓ against lung cancer.43

Response C: All medicines have risks and side e"ects, and part of a physicianÕs job 
is to evaluate those risks in relation to the potential bene!ts for the individual patient. 
Doctors are allowed to prescribe morphine, cocaine, OxyContin, and methamphet-
amine. Do you really think marijuana is more dangerous than those drugs?
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CHALLENGE #28:  
“Medical marijuana is opposed by the American Medical Association, 
the American Cancer Society, and all other major health and medical 
organizations.”

Response A: Most of these organizations simply do not have positions in support 
of medical access to marijuana, but neither do they advocate arresting and jailing 
patients who use medical marijuana, which is what our current laws do. And many, 
including both the AMA and ACS, have acknowledged that marijuana contains medi-
cally useful components. In fact, in 2009 the AMA recommended that the federal 
government consider removing marijuana from Schedule I so that more research 
could be conducted on it. At the same meeting, the AMA voted down a resolution 
that said Òsmoked marijuana should not be recommended for medical use.Ó Such large 
professional associations o%en avoid taking what they perceive as controversial posi-
tions early in the debate, even though many of them have chapters and journals that 
have endorsed medical marijuana. And a huge number of medical organizations sup-
port medical marijuana. (See Response C below.)44

Response B: ItÕs true that some medical organizations donÕt have a position on medi-
cal marijuana, but neutrality shouldnÕt be confused with supporting the arrest and 
imprisonment of patients. As former U.S. Surgeon General Dr. Joycelyn Elders put it 
in a 2004 newspaper column, ÒI know of no medical group that believes that jailing 
sick and dying people is good for them.Ó45

Response C: Numerous health and medical organizations and other prominent asso-
ciations have favorable medical marijuana positions, including: AIDS Action Council; 
AIDS Foundation of Chicago; AIDS Project Rhode Island; American Academy of HIV 
Medicine (AAHIVM); American Anthropological Association; American Association 
for Social Psychiatry; American Bar Association; American College of Physicians; 
American Nurses Association; American Public Health Association; Americans for 
Democratic Action; Associated Medical Schools of New York; Being Alive: People 
With HIV/AIDS Action Committee (San Diego); California Democratic Council; 
California Legislative Council for Older Americans; California Nurses Association; 
California Pharmacists Association; California Society of Addiction Medicine; 
California-Paci!c Annual Conference of the United Methodist Church; Colorado 
Nurses Association; Consumer Reports magazine; Episcopal Church; Gray Panthers; 
Hawaii Nurses Association; Iowa Democratic Party; Leukemia & Lymphoma Society; 
Life Extension Foundation; Lymphoma Foundation of America; Medical Society of 
the State of New York; Medical Student Section of the American Medical Association; 
National Association of People With AIDS; New Mexico Nurses Association; New 
York County Medical Society; New York State AIDS Advisory Council; New York State 
Association of County Health O$cials; New York State Hospice and Palliative Care 
Association; New York State Nurses Association; New York StateWide Senior Action 
Council, Inc.; Ninth District of the New York State Medical Society (Westchester; 
Rockland; Orange; Putnam; Dutchess; and Ulster counties); Presbyterian Church 
(USA); Progressive National Baptist Convention; Project Inform (national HIV/
AIDS treatment education advocacy organization); Rhode Island Medical Society; 
Rhode Island State Nurses Association; Society for the Study of Social Problems; Test 
Positive Aware Network (Illinois); Texas Democratic Party; Union of Reform Judaism 
(formerly Union of American Hebrew Congregations); Unitarian Universalist 
Association; United Church of Christ; United Methodist Church; United Nurses and 
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Allied Professionals (Rhode Island); Wisconsin Nurses Association; Wisconsin Public 
Health Association; and numerous other health and medical groups.46 

Response D: Surveys of physicians also show strong support for medical marijuana. 
For example, a 2005 national survey of physicians conducted by HCD Research and 
the Muhlenberg College Institute of Public Opinion found that 73% of doctors sup-
ported use of marijuana to treat nausea, pain, and other symptoms associated with 
AIDS, cancer, and glaucoma. 56% would recommend medical marijuana to patients 
if permitted by state law, even if it remained illegal under federal law.47

CHALLENGE #29:  
“Medical marijuana is advocated by the same people who support drug 
legalization!”

Response A: Many health and medical associations support medical access to mar-
ijuana but do not advocate broader reform of the drug laws. (See Challenge #28, 
Response C.) In fact, poll results consistently show that half of the people who sup-
port medical marijuana actually oppose the full legalization of marijuana.

Response B: Some organizations believe that nobody, sick or not, should be sent to 
prison simply for growing or using their own marijuana. Why is it surprising or scan-
dalous that those organizations think that patients should not go to prison? Should 
those organizations take the position that healthy marijuana users should not go to 
prison but medical marijuana users should?

Response C: Surely youÕre not suggesting that patients should be punished just to 
spite me for believing that healthy people shouldnÕt go to prison for using marijuana.

Response D: [Use Responses B & C to Challenge #22.] 

Response E: Many people who advocate for taxing and regulating marijuana for 
recreational purposes simply see medical marijuana laws as a way to get the sick and 
dying o" the battle!eld of the war on marijuana. #is does not detract from the sen-
sibility of such laws, or the need for them.

CHALLENGE #30:  
“In 1994, the U.S. Court of Appeals overruled DEA Administrative Law 
Judge Francis Young’s decision, so his ruling is irrelevant.”

Response: #e U.S. Court of Appeals simply ruled that the DEA has the authority 
to ignore the administrative law judgeÕs rulingÑ in e"ect, that the DEA can substitute 
its own prejudices for the facts established by the administrative law judgeÕs investiga-
tion. #is bolsters the argument that medical marijuana laws should be changed by 
legislation or ballot initiatives. #e DEA has proven itself to be completely intransi-
gent, and the courts are willing to allow this tyrannical behavior.
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CHALLENGE #31:  
“Isn’t marijuana already available for some people?”

Response A: Four patients in the United States legally receive marijuana from the 
federal government. #ese patients are in an experimental program that was closed to 
all new applicants in 1992. #ousands of Americans used marijuana through experi-
mental state programs in the late 1970s and early 1980s, but none of these programs 
are presently operating.

Sixteen states and the District of Columbia allow qualifying patients to use medical 
marijuana, but the federal government can still arrest patients there.

Response B: For many people, the only availability exists within the criminal market, 
which can expose them to danger and possibly tainted medicine. State-level medical 
marijuana laws remove that danger, as would federal regulation allowing states to 
determine their own marijuana policies.

CHALLENGE #32:  
“The Supreme Court ruled that marijuana is not medicine and that states 
can’t legalize medical marijuana.”

Response A: #at is not true. In fact, the majority opinion in the Supreme CourtÕs 
June 2005 decision in Gonzales v. Raich stated unequivocally that Òmarijuana does 
have valid therapeutic purposes.Ó #e ruling did not overturn state medical marijuana 
laws or prevent states from enacting new ones. It simply preserved the status quo as 
it has been since California passed Proposition 215 in 1996: States can stop arresting 
medical marijuana patients under state law, but these laws donÕt create immunity from 
federal prosecution (however, the Obama administration indicated in October 2009 
that it generally would not prosecute medical marijuana activities that are permitted 
by state laws).

Response B: #e Supreme CourtÕs other ruling related to medical  marijuana Ñ in a 
2001 case involving a California medical marijuana dispensary Ñ also did not over-
turn state medical marijuana laws. It simply declared that under federal law, those 
distributing medical marijuana cannot use a Òmedical necessityÓ defense in federal 
court. #is extremely narrow ruling did not in any way curb the rights of states to 
protect patients under state law. Indeed, the U.S. Department of Justice has never even 
tried to challenge the rights of states to enact such laws. Notably, in both cases the 
court went out of its way to leave open the possibility that individual patients could 
successfully present a Òmedical necessityÓ claim.

CHALLENGE #33:  
“Marijuana use can increase the risk of serious mental illness, including 
schizophrenia.”

Response: #ere remains no convincing evidence that marijuana causes psychosis 
in otherwise healthy individuals. Overall, the evidence suggests that marijuana can 
precipitate schizophrenia in vulnerable individuals but is unlikely to cause the illness 
in otherwise normal persons.48 Epidemiological data show no correlation between 
rates of marijuana use and rates of psychosis or schizophrenia: Countries with high 
rates of marijuana use donÕt have higher rates of these illnesses than countries where 
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marijuana use is rarer, and research has consistency failed to !nd a connection be-
tween increases in marijuana use and increased rates of psychosis.49, 50 As with all 
medications, the physician needs to consider what is an appropriate medication in 
light of the individual patientÕs situation, and may well suggest avoiding marijuana or 
cannabinoids in patients with a family or personal history of psychosis. #is is the sort 
of risk/bene!t assessment that physicians are trained to make.

CHALLENGE #34: “Aren’t medical marijuana dispensaries and 
distributors just fronts for illegal drug dealers? If they are only providing 
medicine, why are they making so much money?”

Response A: Illegal drug dealers donÕt pay taxes. In 2010, CaliforniaÕs medical mari-
juana industry reported $1.5 billion in revenue and paid more than $150 million in 
state, local, and federal taxes. 

Response B: Well-run businesses tend to make money. #at does not make them 
criminals. #e pharmaceutical industry reports record pro!ts nearly every year, but 
they are not punished for it. 

Response C: A regulated medical marijuana industry is the only thing keeping pa-
tients away from the illicit market. In the absence of dispensaries, patients are forced 
to procure medicine from criminals who may not provide the quality of medicine 
that they require. A regulated distribution system allows safe access to medicine for 
patients, and allows the industry to best serve those patients while under the protec-
tion of the law. 

OTHER USEFUL SOUND BITES

Which is worse for seriously ill people: marijuana or prison? 
Saying that the THC pill is medicine but marijuana must stay illegal is like saying, 
ÒYou can have a vitamin C pill, but weÕll throw you in jail for eating an orange.Ó 

IÕm very concerned about the message thatÕs sent to children when government of-
!cials deny marijuanaÕs medicinal value. #eyÕre destroying the credibility of drug 
education.

#e central issue is not research, and itÕs not the FDA. #e issue is arresting 
patients.

How many more studies do we need to determine that seriously ill people should 
not be arrested for using their medicine?

Hundreds of thousands of patients are already using medical marijuana. Should 
they be arrested and sent to prison? If so, then the laws should remain exactly as 
they are.

Arrest su"ering, not patients.

As long as we have a war on drugs, letÕs remove the sick and wounded from the 
battle!eld.
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FOR FURTHER INFORMATION
Please refer reporters and elected o$cials to MPP for information. MPP will provide 

further documentation upon request for any of the points made in this paper.
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Appendix P: Partial List of Organizations with 
Favorable Positions on Medical Marijuana
Definitions

Legal/prescriptive access: #is category encompasses the strongest of all 
favorable medical marijuana positions. Although the exact wording varies, or-
ganizations advocating Òlegal/prescriptive accessÓ assert that marijuana should 
be legally available upon a doctorÕs o$cial approval. Some groups say that 
marijuana should be ÒrescheduledÓ and/or moved into a speci!ed schedule  
(e.g., Schedule II) of the federal Controlled Substances Act; others say that doc-
tors should be allowed to ÒprescribeÓ marijuana or that it should be available 
Òunder medical supervision.Ó #ese organizations support changing the law so 
that marijuana would be as available through pharmacies as other tightly con-
trolled prescription drugs, like morphine or cocaine. #is category also includes 
endorsements of speci!c e"orts to remove state-level criminal penalties for medi-
cal marijuana use with a doctorÕs approval.

Compassionate access: Organizations with positions in this category assert that 
patients should have the opportunity to apply to the government for special per-
mission to use medical marijuana on a case-by-case basis. Most groups in this 
category explicitly urge the federal government to re-open the compassionate ac-
cess program that operated from 1978 until 1992, when it was closed to all new 
applicants. (Only four patients still receive free marijuana from the federal govern-
ment.) ÒCompassionate accessÓ is a fairly strong position, as it acknowledges that 
at least some patients should be allowed to administer natural, whole marijuana 
right now. However, access to marijuana would be more restrictive than access to 
legally available prescription drugs, as patients would have to jump through vari-
ous bureaucratic hoops to receive special permission.

Research: #is category includes positions urging the government to make it 
easier for scientists to conduct research into the medical e$cacy of natural mari-
juana that can be vaporized or smoked. Many of these groups have recognized that 
the federal governmentÕs current medical marijuana research guidelines are un-
necessarily burdensome. Modifying the guidelines would increase the likelihood 
that the FDA could eventually approve natural, whole marijuana as a prescrip-
tion medicine. #ese groups want patients to be allowed to administer marijuana 
as research subjects and Ñ if the results are favorable Ñ to eventually qualify 
marijuana as an FDA-approved prescription drug. Groups listed with ÒresearchÓ 
positions di"er from the White House O$ce of National Drug Control Policy and 
numerous other drug war hawks who claim to support research. Such groups are 
not listed if they (1) oppose research that has a realistic chance of leading to FDA 
approval of natural marijuana, or (2) actively support the laws that criminalize 
patients currently using medical marijuana. (At worst, some of the groups listed 
as supporting research are silent on the issue of criminal penalties Ñ but many, in 
fact, concurrently endorse legal/prescriptive access and/or compassionate access.)



P-2

St
at

e-
By

-S
ta

te
 R

ep
or

t 2
01

1
Ap

pe
nd

ix
 P

: P
ar

tia
l L

ist
 of

 O
rg

an
iza

tio
ns

 w
ith

 Fa
vo

ra
bl

e P
os

iti
on

s o
n 

M
ed

ica
l M

ar
iju

an
a

Pa
rt

ia
l L

ist
 o

f O
rg

an
iz

at
io

ns
 F

av
or

in
g L

eg
al

/P
re

sc
rip

tiv
e A

cc
es

s t
o 

M
ed

ic
al

 M
ar

iju
an

a

Na
m

e o
f G

ro
up

D
at

e
Le

ga
l /

 
Pr

es
cr

ip
tiv

e 
Ac

ce
ss

Co
m

pa
ss

io
na

te
 

Ac
ce

ss

  
Re

se
ar

ch

  
O

th
er

Co
m

m
en

ts
Re

fe
re

nc
e

A
ID

S
 A

ct
io

n 
C

om
m

itt
ee

 
(M

as
sa

ch
us

et
ts

)
10

/2
00

9
3

Ò
T

he
 A

ID
S

 A
ct

io
n 

C
om

m
itt

ee
 É

 u
rg

es
 th

e 
M

as
sa

ch
u

-
se

tts
 G

en
er

al
 C

ou
rt

 to
 p

as
s 

le
gi

sl
at

io
n 

th
at

 e
ns

ur
es

 th
at

 
lic

en
se

d 
m

ed
ic

al
 d

oc
to

rs
 w

ill
 n

ot
 b

e 
cr

im
in

al
ly

 p
un

is
he

d 
fo

r 
re

co
m

m
en

di
ng

 th
e 

m
ed

ic
al

 u
se

 o
f m

ar
iju

an
a 

to
 s

er
i

-
ou

sl
y 

ill
 p

eo
pl

e,
 a

nd
 s

er
io

us
ly

 il
l p

eo
pl

e 
w

ill
 n

ot
 b

e 
su

bj
ec

t 
to

 c
rim

in
al

 s
an

ct
io

ns
 fo

r 
us

in
g 

m
ar

iju
an

a 
if 

th
e 

pa
tie

nt
Õ

s 
ph

ys
ic

ia
n 

ha
s 

to
ld

 th
e 

pa
tie

nt
 th

at
 s

uc
h 

us
e 

is
 li

ke
ly

 to
 b

e 
be

ne
fic

ia
l. 

 F
ur

th
er

, s
uc

h 
pa

tie
nt

s 
sh

ou
ld

 n
ot

 b
e 

fo
rc

ed
 to

 
se

ek
 th

ei
r 

m
ed

ic
in

e 
on

 th
e 

cr
im

in
al

 m
ar

ke
t, 

bu
t r

at
he

r 
th

ro
ug

h 
sa

fe
, s

ta
te

-r
ec

og
ni

ze
d 

di
sp

en
sa

rie
s.

Ó

O
ct

ob
er

 le
tte

r 
to

 M
as

sa
ch

us
et

ts
 S

ta
te

 
R

ep
re

se
nt

at
iv

e 
F

ra
nk

 S
m

iz
ik

A
ID

S
 A

ct
io

n 
C

ou
nc

il
12

/1
4/

19
96

; 
11

/2
9/

19
99

3
3

3
P

re
sc

rip
tiv

e 
ac

ce
ss

 (
fo

r 
H

IV
/A

ID
S

)
R

es
ol

ut
io

n;
 s

ig
na

to
ry

 o
f 1

99
9 

le
tte

r 
to

 U
.S

. D
ep

t. 
of

 H
ea

lth
 a

nd
 H

um
an

 
S

er
vi

ce
s

A
ID

S
 F

ou
nd

at
io

n 
of

 C
hi

ca
go

4/
30

/2
00

7
3

3
3

Ò
N

ew
 r

es
ea

rc
h 

ha
s 

sh
ow

n 
th

at
 m

ed
ic

al
 m

ar
iju

an
a 

ca
n 

be
 

bo
th

 h
el

pf
ul

 a
nd

 s
af

e 
fo

r 
m

an
y 

pe
op

le
 li

vi
ng

 w
ith

 H
IV

,Ó
 

sa
id

 J
oh

n 
P

el
le

r, 
di

re
ct

or
 o

f s
ta

te
 a

ffa
irs

 fo
r 

th
e 

A
ID

S
 

F
ou

nd
at

io
n 

of
 C

hi
ca

go
. Ò

A
 U

ni
ve

rs
ity

 o
f C

al
ifo

rn
ia

 s
tu

dy
 

fo
un

d 
th

at
 m

ar
iju

an
a 

re
lie

ve
s 

a 
ty

pe
 o

f i
nc

ap
ac

ita
tin

g 
ne

rv
e 

pa
in

 th
at

 c
au

se
s 

gr
ea

t s
uf

fe
rin

g 
to

 p
eo

pl
e 

de
bi

lit
at

ed
 

by
 A

ID
S

, w
hi

le
 o

th
er

 r
es

ea
rc

h 
ha

s 
sh

ow
n 

th
at

 v
ap

or
iz

a
-

tio
n 

al
lo

w
s 

pa
tie

nt
s 

to
 u

se
 m

ed
ic

al
 m

ar
iju

an
a 

w
ith

ou
t t

he
 

ris
ks

 o
f s

m
ok

in
g.

 It
Õ

s 
tim

e 
fo

r 
Ill

in
oi

s 
to

 a
ct

 s
o 

th
at

 th
e 

si
ck

 
an

d 
su

ffe
rin

g 
do

nÕ
t h

av
e 

to
 fa

ce
 a

rr
es

t a
nd

 ja
il.

Ó

A
ID

S
 P

ro
je

ct
 R

ho
de

 Is
la

nd
3/

24
/2

00
4

3
U

na
ni

m
ou

s 
vo

te
 in

 fa
vo

r 
of

 2
00

4 
m

ed
ic

al
 m

ar
iju

an
a 

bi
lls

; 
te

st
ifi

ed
 in

 fa
vo

r 
of

 th
em

 a
nd

 th
e 

20
05

 b
ill

s,
 w

hi
ch

 b
ec

am
e 

la
w

 (
H

.B
. 6

05
2 

an
d 

S
.B

. 7
10

)

M
ar

ch
 2

00
4 

le
tte

r

A
ID

S
 R

es
ou

rc
e 

C
en

te
r 

of
 

 
W

is
co

ns
in

un
kn

ow
n

3
O

pe
n 

le
tte

r 
to

 s
up

po
rt

er
s 

of
 m

ed
ic

al
 

m
ar

iju
an

a 
fr

om
 S

ta
te

 S
en

at
or

 J
on

 E
r

-
pe

nb
ac

h 
an

d 
S

ta
te

 R
ep

re
se

nt
at

iv
e 

M
ar

k 
P

oc
an



P-3

Appendix P: Partial List of O
rganizations with Favorable Positions on M

edical M
arijuana

State-By-State Report 2011
Pa

rt
ia

l L
ist

 o
f O

rg
an

iz
at

io
ns

 F
av

or
in

g L
eg

al
/P

re
sc

rip
tiv

e A
cc

es
s t

o 
M

ed
ic

al
 M

ar
iju

an
a

Na
m

e o
f G

ro
up

D
at

e
Le

ga
l /

 
Pr

es
cr

ip
tiv

e 
Ac

ce
ss

Co
m

pa
ss

io
na

te
 

Ac
ce

ss

  
Re

se
ar

ch

  
O

th
er

Co
m

m
en

ts
Re

fe
re

nc
e

A
ID

S
 S

up
po

rt
 G

ro
up

 o
f  

C
ap

e 
C

od
8/

20
09

3
Ò

T
he

 A
ID

S
 S

up
po

rt
 G

ro
up

 o
f C

ap
e 

C
od

 É
 u

rg
es

 th
e 

M
as

-
sa

ch
us

et
ts

 G
en

er
al

 C
ou

rt
 to

 p
as

s 
le

gi
sl

at
io

n 
th

at
 e

ns
ur

es
 

th
at

 li
ce

ns
ed

 m
ed

ic
al

 d
oc

to
rs

 w
ill

 n
ot

 b
e 

cr
im

in
al

ly
 

pu
ni

sh
ed

 fo
r 

re
co

m
m

en
di

ng
 th

e 
m

ed
ic

al
 u

se
 o

f m
ar

iju
an

a 
to

 s
er

io
us

ly
 il

l p
eo

pl
e,

 a
nd

 s
er

io
us

ly
 il

l p
eo

pl
e 

w
ill

 n
ot

 b
e 

su
bj

ec
t t

o 
cr

im
in

al
 s

an
ct

io
ns

 fo
r 

us
in

g 
m

ar
iju

an
a 

if 
th

e 
pa

tie
nt

Õ
s 

ph
ys

ic
ia

n 
ha

s 
to

ld
 th

e 
pa

tie
nt

 th
at

 s
uc

h 
us

e 
is

 
lik

el
y 

to
 b

e 
be

ne
fic

ia
l. 

 F
ur

th
er

, s
uc

h 
pa

tie
nt

s 
sh

ou
ld

 n
ot

 
be

 fo
rc

ed
 to

 s
ee

k 
th

ei
r 

m
ed

ic
in

e 
on

 th
e 

cr
im

in
al

 m
ar

ke
t, 

bu
t r

at
he

r 
th

ro
ug

h 
sa

fe
, s

ta
te

-r
ec

og
ni

ze
d 

di
sp

en
sa

rie
s.

ÓLe
tte

r 
to

 M
at

th
ew

 A
lle

n,
 E

xe
cu

tiv
e 

D
ire

ct
or

 o
f M

as
sa

ch
us

et
ts

 P
at

ie
nt

s 
A

dv
oc

ac
y 

A
lli

an
ce

A
la

sk
a 

N
ur

se
s 

A
ss

oc
ia

tio
n

9/
19

98
3

A
cc

es
s 

un
de

r 
a 

ph
ys

ic
ia

nÕ
s 

su
pe

rv
is

io
n

A
N

A
 R

es
ol

ut
io

n:
 S

ep
te

m
be

r 
19

98

A
lb

an
y 

(N
Y

) 
C

om
m

on
 C

ou
nc

il
6/

2/
20

03
3

Ò
B

e 
it 

re
so

lv
ed

, t
ha

t t
he

 A
lb

an
y 

C
om

m
on

 C
ou

nc
il 

ca
lls

 
on

 th
e 

N
ew

 Y
or

k 
S

ta
te

 L
eg

is
la

tu
re

 to
 a

do
pt

 A
. 5

79
6 

w
hi

ch
 

w
ou

ld
 le

ga
liz

e 
th

e 
po

ss
es

si
on

, m
an

uf
ac

tu
re

, s
al

e,
 a

dm
in

is
-

tr
at

io
n,

 d
el

iv
er

y,
 d

is
pe

ns
in

g,
 a

nd
 d

is
tr

ib
ut

io
n 

of
 m

ar
iju

an
a 

in
 c

on
ne

ct
io

n 
w

ith
 m

ed
ic

al
 u

se
 fo

r 
ce

rt
ifi

ed
 p

at
ie

nt
s.

Ó

R
es

ol
ut

io
n 

N
um

be
r 

61
.5

2.
03

R
 in

 s
up-

po
rt

 o
f A

. 5
79

6,
 N

ew
 Y

or
k 

m
ed

ic
al

 
m

ar
iju

an
a 

bi
ll

A
m

er
ic

an
 A

ca
de

m
y 

of
 F

am
ily

 
P

hy
si

ci
an

s
19

95
3

Ò
T

he
 A

m
er

ic
an

 A
ca

de
m

y 
of

 F
am

ily
 P

hy
si

ci
an

s 
[d

oe
s 

no
t 

op
po

se
] t

he
 u

se
 o

f m
ar

iju
an

a 
...

 u
nd

er
 m

ed
ic

al
 s

up
er

vi
-

si
on

 a
nd

 c
on

tr
ol

 fo
r 

sp
ec

ifi
c 

m
ed

ic
al

 in
di

ca
tio

ns
.Ó

19
96

-1
99

7 
A

A
F

P
 R

ef
er

en
ce

 M
an

ua
l -

 
S

el
ec

te
d 

P
ol

ic
ie

s 
on

 H
ea

lth
 Is

su
es

A
m

er
ic

an
 A

ca
de

m
y 

of
 H

IV
 

M
ed

ic
in

e 
(A

A
H

IV
M

) 
11

/1
1/

20
03

3
3

3
Ò

W
e 

su
pp

or
t s

ta
te

 a
nd

 fe
de

ra
l l

eg
is

la
tio

n 
no

t o
nl

y 
to

 
re

m
ov

e 
cr

im
in

al
 p

en
al

tie
s 

as
so

ci
at

ed
 w

ith
 m

ed
ic

al
 m

ar
i

-
ju

an
a,

 b
ut

 fu
rt

he
r 

to
 e

xc
lu

de
 m

ar
iju

an
a/

ca
nn

ab
is

 fr
om

 
cl

as
si

fic
at

io
n 

as
 a

 S
ch

ed
ul

e 
I d

ru
g.

Ó

O
th

er
: s

up
po

rt
 in

co
rp

or
at

in
g 

a 
m

ed
ic

al
 m

ar
iju

an
a 

di
st

ri
-

bu
tio

n 
pr

og
ra

m
 in

to
 s

ta
te

 a
nd

 lo
ca

l d
el

iv
er

y 
sy

st
em

s 
of

 
ca

re

Le
tte

r 
to

 N
ew

 Y
or

k 
A

ss
em

bl
ym

an
 R

ic
h

-
ar

d 
G

ot
tfr

ie
d,

 C
ha

ir 
of

 th
e 

A
ss

em
bl

y 
H

ea
lth

 C
om

m
itt

ee
, i

n 
su

pp
or

t o
f t

he
 

N
ew

 Y
or

k 
A

ss
em

bl
y 

m
ed

ic
al

 m
ar

iju
an

a 
bi

ll,
 A

.5
79

6

A
m

er
ic

an
 A

nt
hr

op
ol

og
ic

al
  

A
ss

oc
ia

tio
n

9/
20

03
3

3
3

Ò
W

e 
se

ek
 to

 r
ep

ea
l l

aw
s 

w
hi

ch
 p

en
al

iz
e 

or
 p

ro
hi

bi
t t

he
 

pe
ac

ef
ul

, p
er

so
na

l, 
re

lig
io

us
, s

ci
en

tif
ic

, m
ed

ic
al

, a
gr

ic
ul

-
tu

ra
l, 

sp
iri

tu
al

, a
rt

is
tic

, h
is

to
ric

al
, a

nd
/o

r 
in

du
st

ria
l u

se
s 

of
 

C
an

na
bi

s,
 M

ar
iju

an
a,

 H
em

p.
 W

e 
fa

vo
r 

la
w

s 
w

hi
ch

 p
er

m
it 

su
ch

 b
en

ef
ic

ia
l u

se
s.

Ó

R
es

ol
ut

io
n 

fr
om

 2
00

3 
A

nn
ua

l M
ee

tin
g

A
m

er
ic

an
 B

ar
 A

ss
oc

ia
tio

n
2/

19
84

; 
5/

4/
19

98
3

3
R

es
ol

ut
io

n;
 le

tte
r 

to
 U

.S
. H

ou
se

 J
ud

ic
ia

-
ry

 C
om

m
itt

ee
 o

pp
os

in
g 

an
 a

nt
i-m

ed
ic

al
 

m
ar

iju
an

a 
re

so
lu

tio
n



P-4

St
at

e-
By

-S
ta

te
 R

ep
or

t 2
01

1
Ap

pe
nd

ix
 P

: P
ar

tia
l L

ist
 of

 O
rg

an
iza

tio
ns

 w
ith

 Fa
vo

ra
bl

e P
os

iti
on

s o
n 

M
ed

ica
l M

ar
iju

an
a

Pa
rt

ia
l L

ist
 o

f O
rg

an
iz

at
io

ns
 F

av
or

in
g L

eg
al

/P
re

sc
rip

tiv
e A

cc
es

s t
o 

M
ed

ic
al

 M
ar

iju
an

a

Na
m

e o
f G

ro
up

D
at

e
Le

ga
l /

 
Pr

es
cr

ip
tiv

e 
Ac

ce
ss

Co
m

pa
ss

io
na

te
 

Ac
ce

ss

  
Re

se
ar

ch

  
O

th
er

Co
m

m
en

ts
Re

fe
re

nc
e

A
F

S
C

M
E

 (
A

m
er

ic
an

 F
ed

er
at

io
n 

of
 S

ta
te

, C
ou

nt
y 

&
 M

un
ic

ip
al

 
E

m
pl

oy
ee

s)

8/
20

06
3

Ò
A

F
S

C
M

E
 e

nd
or

se
s 

an
d 

su
pp

or
ts

 le
ga

liz
at

io
n 

of
 m

ed
ic

al
 

m
ar

iju
an

a 
fo

r 
ap

pr
op

ria
te

 m
ed

ic
al

ly
 in

di
ca

te
d 

ai
lm

en
ts

 
in

cl
ud

in
g 

bu
t n

ot
 li

m
ite

d 
to

 H
IV

/A
ID

S
, c

an
ce

r, 
gl

au
co

m
a,

 
ep

ile
ps

y,
 a

rt
hr

iti
s,

 a
nd

 th
e 

ot
he

r 
m

ed
ic

al
 c

on
di

tio
ns

 li
st

ed
 

he
re

in
.Ó

R
es

ol
ut

io
n 

N
o:

 9
3,

 3
7

th
 A

nn
ua

l I
nt

er
-

na
tio

na
l C

on
ve

nt
io

n,
 C

hi
ca

go
, I

lli
no

is
, 

A
ug

us
t 7

-1
1,

 2
00

6

A
m

er
ic

an
 M

ed
ic

al
 S

tu
de

nt
 

A
ss

oc
ia

tio
n

3/
19

93
3

A
M

S
A

 H
ou

se
 o

f D
el

eg
at

es
 R

es
ol

ut
io

n 
#1

2

A
m

er
ic

an
 N

ur
se

s 
A

ss
oc

ia
tio

n 
(A

N
A

)
3/

20
04

3
3

3
Le

ga
l/p

re
sc

rip
tiv

e 
ac

ce
ss

, c
om

pa
ss

io
na

te
 a

cc
es

s:
 Ò

S
up

po
rt

 
th

e 
rig

ht
 o

f p
at

ie
nt

s 
to

 h
av

e 
sa

fe
 a

cc
es

s 
to

 É
 m

ar
iju

an
a 

un
de

r 
ap

pr
op

ria
te

 p
re

sc
rib

er
 s

up
er

vi
si

on
 É

 S
up

po
rt

 th
e 

ab
ili

ty
 o

f h
ea

lth
 c

ar
e 

pr
ov

id
er

s 
to

 d
is

cu
ss

 a
nd

/o
r 

re
co

m
-

m
en

d 
th

e 
m

ed
ic

in
al

 u
se

 o
f m

ar
iju

an
a 

w
ith

ou
t t

he
 th

re
at

 o
f 

in
tim

id
at

io
n 

or
 p

en
al

iz
at

io
n.

Ó
 A

ls
o 

su
pp

or
ts

 r
es

ch
ed

ul
in

g 
Ò

to
 e

xc
lu

de
 m

ar
iju

an
a 

fr
om

 c
la

ss
ifi

ca
tio

n 
as

 a
 S

ch
ed

ul
e 

I 
dr

ug
.Ó

 

P
os

iti
on

 S
ta

te
m

en
t, 

Ò
P

ro
vi

di
ng

 P
at

ie
nt

s 
S

af
e 

A
cc

es
s 

to
 T

he
ra

pe
ut

ic
 M

ar
iju

an
a/

C
an

na
bi

s,
Ó

 A
N

A
 B

oa
rd

 o
f D

ire
ct

or
s,

 
M

ar
ch

 1
9,

 2
00

4

A
m

er
ic

an
 P

re
ve

nt
iv

e 
M

ed
ic

al
 

A
ss

oc
ia

tio
n 

(n
ow

 Ò
A

m
er

ic
an

 
A

ss
oc

ia
tio

n 
fo

r 
H

ea
lth

 
F

re
ed

om
Ó

)

12
/8

/1
99

7;
 

12
/2

00
0

3
3

Ò
M

ed
ic

in
al

 U
se

 o
f M

ar
iju

an
aÓ

 p
ol

ic
y 

st
at

em
en

t; 
si

gn
at

or
y 

of
 2

00
0 

le
tte

r 
to

 U
.S

. D
ep

t. 
of

 H
ea

lth
 a

nd
 H

um
an

 
S

er
vi

ce
s

A
m

er
ic

an
 P

ub
lic

 H
ea

lth
 

A
ss

oc
ia

tio
n

19
95

; 1
2/

20
00

3
3

3
P

re
sc

rip
tiv

e 
ac

ce
ss

: Ò
m

ar
iju

an
a 

w
as

 w
ro

ng
fu

lly
 p

la
ce

d 
in

 S
ch

ed
ul

e 
I o

f t
he

 C
on

tr
ol

le
d 

S
ub

st
an

ce
s 

A
ct

Ó
; Ò

gr
ea

te
r 

ha
rm

 is
 c

au
se

d 
by

 th
e 

le
ga

l c
on

se
qu

en
ce

s 
of

 it
s 

pr
oh

ib
i

-
tio

n 
th

an
 p

os
si

bl
e 

ris
ks

 o
f m

ed
ic

in
al

 u
se

Ó

P
os

iti
on

 #
95

13
: A

cc
es

s 
to

 T
he

ra
pe

ut
ic

 
M

ar
iju

an
a/

C
an

na
bi

s;
 s

ig
na

to
ry

 o
f 2

00
0 

le
tte

r 
to

 U
.S

. D
ep

t. 
of

 H
ea

lth
 a

nd
 H

u
-

m
an

 S
er

vi
ce

s

A
m

er
ic

an
s 

fo
r 

D
em

oc
ra

tic
 

A
ct

io
n

1/
19

97
; 

12
/2

00
0

3
3

3
R

es
ol

ut
io

n 
ap

pr
ov

ed
 a

t a
nn

ua
l m

ee
tin

g,
 

Ja
n.

 1
9-

20
, 1

99
7;

 s
ig

na
to

ry
 o

f 2
00

0 
le

t
-

te
r 

to
 U

.S
. D

ep
t. 

of
 H

ea
lth

 a
nd

 H
um

an
 

S
er

vi
ce

s

A
ss

oc
ia

te
d 

M
ed

ic
al

 S
ch

oo
ls

 o
f 

N
ew

 Y
or

k
4/

14
/2

00
4

3
Ò

S
up

po
rt

s 
A

ss
em

bl
y 

B
ill

 A
. 5

79
6Ó

Le
tte

r 
to

 N
ew

 Y
or

k 
A

ss
em

bl
ym

an
 

R
ic

ha
rd

 G
ot

tfr
ie

d,
 c

ha
ir 

of
 th

e 
A

ss
em

bl
y 

H
ea

lth
 C

om
m

itt
ee

, i
n 

su
pp

or
t o

f t
he

 
N

ew
 Y

or
k 

A
ss

em
bl

y 
m

ed
ic

al
 m

ar
iju

an
a 

bi
ll,

 A
. 5

79
6

A
ss

oc
ia

tio
n 

of
 th

e 
B

ar
 o

f t
he

 
C

ity
 o

f N
ew

 Y
or

k,
 c

om
m

itt
ee

20
07

3
T

he
 C

om
m

itt
ee

 o
n 

D
ru

gs
 a

nd
 th

e 
La

w
 o

f t
he

 A
ss

oc
ia

tio
n 

of
 th

e 
B

ar
 o

f t
he

 C
ity

 o
f N

ew
 Y

or
k 

su
pp

or
ts

 A
ss

em
bl

y 
B

ill
 

A
04

86
7.

 T
he

 B
ill

 w
ou

ld
 p

er
m

it 
th

e 
m

an
uf

ac
tu

re
, d

el
iv

er
y,

 
po

ss
es

si
on

, a
nd

 u
se

 o
f m

ar
ih

ua
na

 fo
r 

m
ed

ic
al

 p
ur

po
se

s.
Ó

R
ep

or
t c

om
m

en
tin

g 
on

 A
.4

86
7,

 w
hi

ch
 

w
ou

ld
 p

er
m

it 
th

e 
m

an
uf

ac
tu

re
, d

el
iv

er
y,

 
po

ss
es

si
on

, a
nd

 u
se

 o
f m

ar
iju

an
a 

fo
r 

m
ed

ic
al

 p
ur

po
se

s 
in

 N
ew

 Y
or

k



P-5

Appendix P: Partial List of O
rganizations with Favorable Positions on M

edical M
arijuana

State-By-State Report 2011
Pa

rt
ia

l L
ist

 o
f O

rg
an

iz
at

io
ns

 F
av

or
in

g L
eg

al
/P

re
sc

rip
tiv

e A
cc

es
s t

o 
M

ed
ic

al
 M

ar
iju

an
a

Na
m

e o
f G

ro
up

D
at

e
Le

ga
l /

 
Pr

es
cr

ip
tiv

e 
Ac

ce
ss

Co
m

pa
ss

io
na

te
 

Ac
ce

ss

  
Re

se
ar

ch

  
O

th
er

Co
m

m
en

ts
Re

fe
re

nc
e

B
uf

fa
lo

 (
N

Y
) 

C
om

m
on

 C
ou

nc
il

2/
17

/2
00

4
3

Ò
T

he
 C

om
m

on
 C

ou
nc

il 
of

 th
e 

C
ity

 o
f B

uf
fa

lo
 d

oe
s 

he
re

by
 

su
pp

or
t t

he
 a

do
pt

io
n 

of
 A

. 5
79

6 
by

 th
e 

N
ew

 Y
or

k 
S

ta
te

 
Le

gi
sl

at
ur

e 
w

hi
ch

 w
ou

ld
 le

ga
liz

e 
th

e 
po

ss
es

si
on

, m
an

u
-

fa
ct

ur
e,

 s
al

e,
 a

dm
in

is
tr

at
io

n,
 d

el
iv

er
y,

 d
is

pe
ns

in
g,

 a
nd

 
di

st
rib

ut
io

n 
of

 m
ar

iju
an

a 
in

 c
on

ne
ct

io
n 

w
ith

 m
ed

ic
al

 u
se

 
of

 c
er

tif
ie

d 
pa

tie
nt

s.
Ó

R
es

ol
ut

io
n 

in
 s

up
po

rt
 o

f A
. 5

79
6,

 N
ew

 
Yo

rk
 m

ed
ic

al
 m

ar
iju

an
a 

bi
ll

C
am

br
id

ge
 C

ar
es

 A
bo

ut
 A

ID
S

10
/2

00
9

3
Ò

C
am

br
id

ge
 C

ar
es

 É
 u

rg
es

 th
e 

M
as

sa
ch

us
et

ts
 G

en
er

al
 

C
ou

rt
 to

 p
as

s 
le

gi
sl

at
io

n 
th

at
 e

ns
ur

es
 th

at
 li

ce
ns

ed
 m

ed
ic

al
 

do
ct

or
s 

w
ill

 n
ot

 b
e 

cr
im

in
al

ly
 p

un
is

he
d 

fo
r 

re
co

m
m

en
d

-
in

g 
th

e 
m

ed
ic

al
 u

se
 o

f m
ar

iju
an

a 
to

 s
er

io
us

ly
 il

l p
eo

pl
e,

 
an

d 
se

rio
us

ly
 il

l p
eo

pl
e 

w
ill

 n
ot

 b
e 

su
bj

ec
t t

o 
cr

im
in

al
 

sa
nc

tio
ns

 fo
r 

us
in

g 
m

ar
iju

an
a 

if 
th

e 
pa

tie
nt

Õ
s 

ph
ys

ic
ia

n 
ha

s 
to

ld
 th

e 
pa

tie
nt

 th
at

 s
uc

h 
us

e 
is

 li
ke

ly
 to

 b
e 

be
ne

fic
ia

l. 
 

F
ur

th
er

, s
uc

h 
pa

tie
nt

s 
sh

ou
ld

 n
ot

 b
e 

fo
rc

ed
 to

 s
ee

k 
th

ei
r 

m
ed

ic
in

e 
on

 th
e 

cr
im

in
al

 m
ar

ke
t, 

bu
t r

at
he

r 
th

ro
ug

h 
sa

fe
, 

st
at

e-
re

co
gn

iz
ed

 d
is

pe
ns

ar
ie

s.
Ó

Le
tte

r 
to

 M
as

sa
ch

us
et

ts
 S

ta
te

 R
ep

re
se

n
-

ta
tiv

e 
F

ra
nk

 S
m

iz
ik

B
ei

ng
 A

liv
e:

 P
eo

pl
e 

W
ith

 H
IV

/
A

ID
S

 A
ct

io
n 

C
om

m
itt

ee
  

(S
an

 D
ie

go
)

1/
3/

19
96

; 
1/

19
97

; 
12

/2
00

0

3
3

3
Le

ga
l a

cc
es

s 
un

de
r 

a 
ph

ys
ic

ia
nÕ

s 
su

pe
rv

is
io

n 
an

d 
pr

es
cr

ip
-

tiv
e 

ac
ce

ss

O
th

er
: e

nd
or

se
m

en
t o

f a
 p

hy
si

ci
an

Õ
s 

rig
ht

 to
 d

is
cu

ss
 m

ar
i

-
ju

an
a 

th
er

ap
y 

w
ith

 a
 p

at
ie

nt

Le
tte

r 
fr

om
 e

xe
cu

tiv
e 

di
re

ct
or

 s
up-

po
rt

in
g 

th
e 

ef
fo

rt
s 

of
 C

al
ifo

rn
ia

ns
 fo

r 
C

om
pa

ss
io

na
te

 U
se

; p
la

in
tif

f i
n C
on

an
t 

v.
 M

cC
af

fr
ey

; s
ig

na
to

ry
 o

f 2
00

0 
le

tte
r 

to
 U

.S
. D

ep
t. 

of
 H

ea
lth

 a
nd

 H
um

an
 

S
er

vi
ce

s

C
al

ifo
rn

ia
 A

ca
de

m
y 

of
  

F
am

ily
 P

hy
si

ci
an

s
19

94
; 1

99
6

3
Ò

S
up

po
rt

 e
ffo

rt
s 

to
 e

xp
ed

ite
 a

cc
es

s 
to

 c
an

na
bo

id
s 

[s
ic

] f
or

 
us

e 
un

de
r 

th
e 

di
re

ct
io

n 
of

 a
 p

hy
si

ci
an

Ó
; e

nd
or

se
d 

19
96

 
C

al
ifo

rn
ia

 B
al

lo
t P

ro
po

si
tio

n 
21

5

F
eb

ru
ar

y 
19

94
 s

ta
te

m
en

t a
do

pt
ed

 b
y 

A
ca

de
m

yÕ
s 

C
on

gr
es

s 
of

 D
el

eg
at

es
; 1

99
6 

en
do

rs
em

en
t, 

re
po

rt
ed

 v
ia

 th
e 

B
us

in
es

s 
W

ire
 S

er
vi

ce
, O

ct
. 2

9,
 1

99
6

C
al

ifo
rn

ia
 D

em
oc

ra
tic

 C
ou

nc
il

8/
3/

20
03

3
3

Ò
W

e 
ca

ll 
up

on
 o

ur
 e

le
ct

ed
 o

ffi
ci

al
s 

to
 É

 [r
]e

fo
rm

 fe
de

ra
l 

la
w

s 
to

 a
llo

w
 fo

r 
th

e 
le

ga
l c

ul
tiv

at
io

n 
of

 m
ed

ic
al

 c
an

na
bi

s 
an

d 
its

 p
ro

vi
si

on
 in

 a
 s

af
e 

an
d 

or
de

rly
 m

an
ne

r.Ó

R
es

ol
ut

io
n 

ap
pr

ov
ed

 a
t a

nn
ua

l m
ee

tin
g

C
al

ifo
rn

ia
 L

eg
is

la
tiv

e 
C

ou
nc

il 
fo

r 
O

ld
er

 A
m

er
ic

an
s

12
/1

/1
99

3;
 

11
/2

9/
19

99
; 

12
/2

00
0

3
3

3
P

re
sc

rip
tiv

e 
ac

ce
ss

: u
rg

es
 r

es
ch

ed
ul

in
g

A
do

pt
ed

 a
t 2

3r
d 

A
nn

ua
l A

ct
io

n 
C

on
fe

r
-

en
ce

; s
ig

na
to

ry
 o

f 1
99

9 
an

d 
20

00
 le

tte
rs

 
to

 U
.S

. D
ep

t. 
of

 H
ea

lth
 a

nd
 H

um
an

 
S

er
vi

ce
s



P-6

St
at

e-
By

-S
ta

te
 R

ep
or

t 2
01

1
Ap

pe
nd

ix
 P

: P
ar

tia
l L

ist
 of

 O
rg

an
iza

tio
ns

 w
ith

 Fa
vo

ra
bl

e P
os

iti
on

s o
n 

M
ed

ica
l M

ar
iju

an
a

Pa
rt

ia
l L

ist
 o

f O
rg

an
iz

at
io

ns
 F

av
or

in
g L

eg
al

/P
re

sc
rip

tiv
e A

cc
es

s t
o 

M
ed

ic
al

 M
ar

iju
an

a

Na
m

e o
f G

ro
up

D
at

e
Le

ga
l /

 
Pr

es
cr

ip
tiv

e 
Ac

ce
ss

Co
m

pa
ss

io
na

te
 

Ac
ce

ss

  
Re

se
ar

ch

  
O

th
er

Co
m

m
en

ts
Re

fe
re

nc
e

C
al

ifo
rn

ia
 M

ed
ic

al
 A

ss
oc

ia
tio

n
19

97
; 

1/
11

/2
00

0
3

3
3

O
th

er
: l

et
te

r 
op

po
se

s 
fe

de
ra

l t
hr

ea
ts

 a
ga

in
st

 d
oc

to
rs

 fo
r 

di
sc

us
si

ng
 r

is
ks

 a
nd

 b
en

ef
its

 o
f m

ar
iju

an
a

M
ar

ch
 1

4,
 1

99
7,

 le
tte

r;
 M

ay
 2

1,
 1

99
7,

 
en

do
rs

em
en

t o
f C

A
 r

es
ea

rc
h 

bi
ll;

 a
m

ic
us

 
cu

ria
e b

rie
f s

up
po

rt
in

g 
rig

ht
 to

 d
is

tr
ib-

ut
e 

m
ed

ic
al

 m
ar

iju
an

a 
in

 C
al

ifo
rn

ia
 

(U
.S

. v
. O

ak
la

nd
 C

an
na

bi
s 

B
uy

er
sÕ

 
C

oo
pe

ra
tiv

e)

C
al

ifo
rn

ia
 N

ur
se

s 
A

ss
oc

ia
tio

n
9/

21
/1

99
5;

 
12

/2
00

0
3

3
P

re
sc

rip
tiv

e 
ac

ce
ss

: s
up

po
rt

ed
 C

al
ifo

rn
ia

 b
ill

 A
.B

. 1
52

9 
to

 
re

m
ov

e 
pe

na
lti

es
 fo

r 
m

ed
ic

al
 u

se
Le

tte
r 

to
 C

al
ifo

rn
ia

 G
ov

. P
et

e 
W

ils
on

; 
si

gn
at

or
y 

of
 2

00
0 

le
tte

r 
to

 U
.S

. D
ep

t. 
of

 
H

ea
lth

 a
nd

 H
um

an
 S

er
vi

ce
s

C
al

ifo
rn

ia
 P

ha
rm

ac
is

ts
 

A
ss

oc
ia

tio
n 

2/
19

97
; 

11
/2

9/
19

99
; 

12
/2

00
0

3
3

3
P

re
sc

rip
tiv

e 
ac

ce
ss

: a
cc

or
di

ng
 to

 A
ss

oc
ia

te
d 

P
re

ss
, t

he
 

C
P

A
 Ò

pa
ss

ed
 a

 r
es

ol
ut

io
n 

su
pp

or
tin

g 
ph

ar
m

ac
y 

pa
rt

ic
ip

a
-

tio
n 

in
 th

e 
le

ga
l d

is
tr

ib
ut

io
n 

of
 m

ed
ic

al
 m

ar
iju

an
aÓ

A
P

 F
in

an
ci

al
 N

ew
s,

 5
/2

6/
97

; s
ig

na
to

ry
 

of
 1

99
9 

an
d 

20
00

 le
tte

rs
 to

 U
.S

. D
ep

t. 
of

 
H

ea
lth

 a
nd

 H
um

an
 S

er
vi

ce
s

C
al

ifo
rn

ia
 S

oc
ie

ty
 o

f A
dd

ic
tio

n 
M

ed
ic

in
e

5/
19

97
3

P
re

sc
rip

tiv
e 

ac
ce

ss
: u

rg
es

 r
es

ch
ed

ul
in

g
C

al
ifo

rn
ia

 S
oc

ie
ty

 o
f A

dd
ic

tio
n 

M
ed

i
-

ci
ne

 N
ew

s, S
pr

in
g 

19
97

C
al

ifo
rn

ia
-P

ac
ifi

c 
A

nn
ua

l 
C

on
fe

re
nc

e 
of

 th
e 

U
ni

te
d 

M
et

ho
di

st
 C

hu
rc

h 

6/
19

96
3

P
re

sc
rip

tiv
e 

ac
ce

ss
: v

ia
 r

es
ol

ut
io

n 
(a

ls
o 

en
do

rs
ed

 C
al

ifo
r

-
ni

a 
19

96
 b

al
lo

t P
ro

po
si

tio
n 

21
5)

R
es

ol
ut

io
n 

10
4 

of
 th

e 
C

al
ifo

rn
ia

-P
ac

ifi
c 

A
nn

ua
l C

on
fe

re
nc

e 
of

 th
e 

U
ni

te
d 

M
et

h
-

od
is

t C
hu

rc
h,

 J
un

e 
12

-1
6,

 1
99

6

C
ol

or
ad

o 
N

ur
se

s 
A

ss
oc

ia
tio

n
19

95
3

P
re

sc
rip

tiv
e 

ac
ce

ss
: u

rg
es

 r
es

ch
ed

ul
in

g
C

ol
or

ad
o 

N
ur

se
s 

A
ss

oc
ia

tio
n 

19
95

 C
on-

ve
nt

io
n 

D
ire

ct
or

y 
an

d 
B

oo
k 

of
 R

ep
or

ts
, 

p.
 2

8

C
om

m
un

ity
 H

IV
/A

ID
S

 
M

ob
ili

za
tio

n 
P

ro
je

ct
 (

C
H

A
M

P
)

10
/ 2

00
7

3
3

S
up

po
rt

s 
le

ga
l/p

re
sc

rip
tiv

e 
ac

ce
ss

, a
llo

w
in

g 
ph

ar
m

ac
y-

lik
e 

di
st

rib
ut

io
n,

 a
nd

 r
es

ea
rc

h,
 in

cl
ud

in
g 

pr
iv

at
e 

pr
od

uc
tio

n 
of

 
m

ar
iju

an
a 

fo
r 

re
se

ar
ch

; Ò
Li

ce
ns

ed
 m

ed
ic

al
 d

oc
to

rs
 s

ho
ul

d 
no

t b
e 

pu
ni

sh
ed

 fo
r 

re
co

m
m

en
di

ng
 m

ed
ic

al
 u

se
 o

f m
ar

i
-

ju
an

a 
to

 s
er

io
us

ly
 il

l p
eo

pl
e,

 w
ho

 s
ho

ul
d 

no
t b

e 
su

bj
ec

t 
to

 c
rim

in
al

 s
an

ct
io

ns
 fo

r 
us

in
g 

m
ar

iju
an

a 
if 

th
e 

pa
tie

nt
sÕ

 
ph

ys
ic

ia
ns

 h
av

e 
to

ld
 th

e 
pa

tie
nt

s 
th

at
 s

uc
h 

us
e 

is
 li

ke
ly

 to
 

be
 b

en
ef

ic
ia

lÓ

Le
tte

r 
fr

om
 e

xe
cu

tiv
e 

di
re

ct
or

, J
ul

ie
 

D
av

id
s

C
on

su
m

er
 R

ep
or

ts m
ag

az
in

e
5/

19
97

3
P

re
sc

rip
tiv

e 
ac

ce
ss

: Ò
F

ed
er

al
 la

w
s 

sh
ou

ld
 b

e 
re

la
xe

d 
in

 
fa

vo
r 

of
 s

ta
te

sÕ
 r

ig
ht

s 
to

 a
llo

w
 p

hy
si

ci
an

s 
to

 a
dm

in
is

te
r 

m
ar

iju
an

a 
to

 th
ei

r 
pa

tie
nt

s 
on

 a
 c

ar
in

g 
an

d 
co

m
pa

ss
io

na
te

 
ba

si
s.

Ó

M
ay

 1
99

7 C
on

su
m

er
 R

ep
or

ts
 

ar
tic

le
, 

Ò
M

ar
iju

an
a 

as
 m

ed
ic

in
e:

 H
ow

 s
tr

on
g 

is
 

th
e 

sc
ie

nc
e?

Ó
 P

p.
 6

2-
63



P-7

Appendix P: Partial List of O
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Appendix P: Partial List of O
rganizations with Favorable Positions on M
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Appendix P: Partial List of O
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Appendix Q:  
MPP’s Model State Medical Marijuana Bill

Be it enacted by the people of the state of ____________________:

Section 1. Title.
Sections 1 through 27 of this chapter shall be known as the _____________ 
Medical Marijuana Act.

Section 2. Findings.
(a) MarijuanaÕs recorded use as a medicine goes back nearly 5,000 years. Modern 
medical research has con!rmed the bene!cial uses for marijuana in treating or 
alleviating the pain, nausea, and other symptoms associated with a variety of 
debilitating medical conditions, including cancer, multiple sclerosis, and HIV/
AIDS, as found by the National Academy of SciencesÕ Institute of Medicine in 
March 1999.

(b) Studies published since the 1999 Institute of Medicine report have continued 
to show the therapeutic value of marijuana in treating a wide array of debilitat-
ing medical conditions. #ese include relief of the neuropathic pain caused by 
multiple sclerosis, HIV/AIDS, and other illnesses and injuries that o%en fails to 
respond to conventional treatments and relief of nausea, vomiting, and other side 
e"ects of drugs used to treat HIV/AIDS and hepatitis C, increasing the chances of 
patients continuing on life-saving treatment regimens.

(c) Marijuana has many currently accepted medical uses in the United States, hav-
ing been recommended by thousands of licensed physicians to more than 500,000 
patients in states with medical marijuana laws. MarijuanaÕs medical utility has been 
recognized by a wide range of medical and public health organizations, including 
the American Academy of HIV Medicine, the American College of Physicians, 
the American Nurses Association, the American Public Health Association, the 
Leukemia & Lymphoma Society, and many others.

(d) Data from the Federal Bureau of InvestigationÕs Uniform Crime Reports and 
the Compendium of Federal Justice Statistics show that approximately 99 out of 
every 100 marijuana arrests in the U.S. are made under state law, rather than un-
der federal law. Consequently, changing state law will have the practical e"ect of 
protecting from arrest the vast majority of seriously ill patients who have a medi-
cal need to use marijuana.

(e) Alaska, Arizona, California, Colorado, Delaware, the District of Columbia, 
Hawaii, Maine, Michigan, Montana, Nevada, New Mexico, New Jersey, Oregon, 
Vermont, Rhode Island, and Washington have removed state- or district-level 
criminal penalties from the medical use and cultivation of marijuana. _____ joins 
in this e"ort for the health and welfare of its citizens.

(f) States are not required to enforce federal law or prosecute people for engaging 
in activities prohibited by federal law. #erefore, compliance with this act does not 
put the state of _____ in violation of federal law.

(g) State law should make a distinction between the medical and non-medical uses 
of marijuana. Hence, the purpose of this act is to protect patients with debilitating 
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medical conditions, as well as their practitioners and providers, from arrest and 
prosecution, criminal and other penalties, and property forfeiture, if such patients 
engage in the medical use of marijuana.

Section 3. Definitions.
For purposes of this chapter, unless the context otherwise requires: 

(a) ÒBona !de practitioner-patient relationshipÓ means:

(1) A practitioner and patient have a treatment or consulting relationship, during 
the course of which the physician has completed a full assessment of the patientÕs 
medical history and current medical condition, including an appropriate personal 
physical examination;

(2) #e practitioner has consulted with the patient with respect to the patientÕs 
debilitating medical condition; and

(3) #e physician is available to or o"ers to provide follow-up care and treatment 
to the patient, including but not limited to patient examinations. 

(b) ÒCardholderÓ means a qualifying patient or a designated caregiver who has 
been issued and possesses a valid registry identi!cation card.

(c) ÒCompassion center agentÓ means a principal o$cer, board member, employ-
ee, or agent of a registered compassion center who is 21 years of age or older and 
has not been convicted of a disqualifying felony o"ense.

(d) ÒDebilitating medical conditionÓ means:

(1) cancer, glaucoma, positive status for human immunode!ciency virus, acquired 
immune de!ciency syndrome, hepatitis C, amyotrophic lateral sclerosis, CrohnÕs 
disease, agitation of AlzheimerÕs disease, post-traumatic stress disorder, or the 
treatment of these conditions;

(2) a chronic or debilitating disease or medical condition or its treatment that 
produces one or more of the following: cachexia or wasting syndrome; severe, 
debilitating pain; severe nausea; seizures; or severe and persistent muscle spasms, 
including but not limited to those characteristic of multiple sclerosis; or

(3) any other medical condition or its treatment added by the department, as pro-
vided for in section 7.

(e) ÒDepartmentÓ means the _____ Department of Health or its successor agency.

(f) ÒDesignated caregiverÓ means a person who: 

(1) is at least 21 years of age;

(2) has agreed to assist with a patientÕs medical use of marijuana;

(3) has not been convicted of a disqualifying felony o"ense; and

(4) assists no more than !ve qualifying patients with their medical use of marijuana.

(g) ÒDisqualifying felony o"enseÓ means: 

(1) a violent crime de!ned in section ____, that was classi!ed as a felony in the 
jurisdiction where the person was convicted; or

(2) a violation of a state or federal controlled substance law that was classi!ed as a 
felony in the jurisdiction where the person was convicted, not including:
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(A) an o"ense for which the sentence, including any term of probation, incarcera-
tion, or supervised release, was completed 10 or more years earlier; or

(B) an o"ense that consisted of conduct for which this chapter would likely have 
prevented a conviction, but the conduct either occurred prior to the enactment of 
this chapter or was prosecuted by an authority other than the state of ________ .

(h) ÒEnclosed, locked facilityÓ means a closet, room, greenhouse, building, or 
other enclosed area that is equipped with locks or other security devices that per-
mit access only by the cardholder allowed to cultivate the plants or, in the case 
of a registered compassion center, the compassion center agents working for the 
registered compassion center. Two or more registered qualifying patients and/or 
registered designated caregivers who reside in the same dwelling and have a regis-
try identi!cation card that removes state penalties for marijuana cultivation may 
share one enclosed, locked facility for cultivation. 

(i) ÒMarijuanaÓ has the meaning given that term in _____.

(j) ÒMature marijuana plantÓ means a marijuana plant that with one or more of the 
following characteristics:

(1) the plant has &owers;

(2) the plant is 12 or more inches in height; or

(3) the plant is 12 inches or greater in diameter. 

(k) ÒMedical useÓ includes the acquisition, administration, cultivation, or manu-
facture in an enclosed, locked facility; delivery, possession, transfer, transportation, 
or use of marijuana or paraphernalia relating to the administration of marijuana 
to treat or alleviate a registered qualifying patientÕs debilitating medical condition 
or symptoms associated with the patientÕs debilitating medical condition. It does 
not include cultivation by a visiting qualifying patient or cultivation by a regis-
tered designated caregiver or registered qualifying patient who is not designated 
as being allowed to cultivate. 

(l) ÒPractitionerÓ means a person who is licensed with authority to prescribe drugs 
to humans under section _____ except as otherwise provided in this subsection. 
If the qualifying patientÕs debilitating medical condition is post-traumatic stress 
disorder, the practitioner must be a licensed psychiatrist. In relation to a visiting 
qualifying patient, ÒpractitionerÓ means a person who is licensed with authority to 
prescribe drugs to humans in the state of the patientÕs residence.

(m) ÒQualifying patientÓ means a person who has been diagnosed by a practitio-
ner as having a debilitating medical condition.

(n) ÒRegistered compassion centerÓ means a not-for-pro!t entity registered pur-
suant to section 15 that acquires, possesses, cultivates, manufactures, delivers, 
transfers, transports, sells, supplies, or dispenses marijuana, paraphernalia, or 
related supplies and educational materials to registered qualifying patients. 

(o) ÒRegistry identi!cation cardÓ means a document issued by the department 
that identi!es a person as a registered qualifying patient or registered designated 
caregiver. 

(p) ÒRegistered safety compliance facilityÓ means an entity registered under sec-
tion 16 by the department to provide one or more of the following services: 
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testing marijuana produced for medical use, including for potency and contami-
nants; and training cardholders and compassion center agents. #e training may 
include, but need not be limited to, information related to one or more of the 
following:

(A) the safe and e$cient cultivation, harvesting, packaging, labeling, and distribu-
tion of marijuana;

(B) security and inventory accountability procedures; and up-to-date scienti!c 
and medical research !ndings related to medical marijuana. 

(q) ÒSafety compliance facility agentÓ means a principal o$cer, board member, 
employee, or agent of a registered safety compliance facility who is 21 years of age 
or older and has not been convicted of a disqualifying felony o"ense.

(r) ÒSeedlingÓ means a marijuana plant that has no &owers, is less than 12 inches 
in height, and is less than 12 inches in diameter. 

(s) ÒUsable marijuanaÓ means the &owers of the marijuana plant and any mixture 
or preparation thereof, but does not include the seeds, stalks, and roots of the 
plant. It does not include the weight of any non-marijuana ingredients combined 
with marijuana, including ingredients added to prepare a topical administration, 
food, or drink.

(t) ÒVeri!cation systemÓ means a phone or Web-based system established and 
maintained by the department that is available to law enforcement personnel and 
compassion center agents on a twenty-four-hour basis for veri!cation of registry 
identi!cation cards. 

(u) ÒVisiting qualifying patientÓ means a person who:

(1) has been diagnosed with a debilitating medical condition; 

(2) possesses a valid registry identi!cation card, or its equivalent, that was issued 
pursuant to the laws of another state, district, territory, commonwealth, insular 
possession of the United States or country recognized by the United States that 
allows the person to use marijuana for medical purposes in the jurisdiction of 
issuance; and

(3) is not a resident of ____ or who has been a resident of _____ for less than 30 
days.

(v) ÒWritten certi!cationÓ means a document dated and signed by a practitioner, 
stating that in the practitionerÕs professional opinion the patient is likely to receive 
therapeutic or palliative bene!t from the medical use of marijuana to treat or alle-
viate the patientÕs debilitating medical condition or symptoms associated with the 
debilitating medical condition. A written certi!cation shall a$rm that it is made 
in the course of a bona !de practitioner-patient relationship and shall specify the 
qualifying patientÕs debilitating medical condition.

Section 4. Protections for the Medical Use of Marijuana.
(a) A registered qualifying patient shall not be subject to arrest, prosecution, 
or denial of any right or privilege, including but not limited to civil penalty or 
disciplinary action by a court or occupational or professional licensing board or 
bureau, for the medical use of marijuana pursuant to this chapter, if the registered 
qualifying patient does not possess more than:
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(1) Six ounces of usable marijuana; and

(2) 12 mature marijuana plants and 12 seedlings, if the qualifying patient has not 
speci!ed that a designated caregiver will be allowed under state law to cultivate 
marijuana for the qualifying patient.

(b) A registered designated caregiver shall not be subject to arrest, prosecution, 
or denial of any right or privilege, including but not limited to civil penalty or 
disciplinary action by a court or occupational or professional licensing board or 
bureau:

(1) for assisting a registered qualifying patient to whom he or she is connected 
through the departmentÕs registration process with the medical use of marijuana 
if the designated caregiver does not possess more than:

(A) Six ounces of usable marijuana for each qualifying patient to whom the reg-
istered caregiver is connected through the departmentÕs registration process; and

(B) 12 mature marijuana plants and 12 seedlings for each registered qualifying 
patient who has speci!ed that the designated caregiver will be allowed under state 
law to cultivate marijuana for the qualifying patient.

(2) for receiving compensation for costs associated with assisting a registered 
qualifying patientÕs medical use of marijuana if the registered designated caregiver 
is connected to the registered qualifying patient through the departmentÕs regis-
tration process.

(c) All mature marijuana plants and seedlings possessed pursuant to this section 
must be kept in an enclosed, locked facility, unless they are being transported to a 
permissible location, including because the cardholder is moving, the registered 
qualifying patient has changed his or her designation of who can cultivate, or 
the plants are being given to someone allowed to possess them pursuant to this 
chapter.

(d) A visiting qualifying patient shall not be subject to arrest, prosecution, or denial 
of any right or privilege, including but not limited to civil penalty or disciplinary 
action by a court or occupational or professional licensing board or bureau, for 
the medical use of marijuana pursuant to this chapter if the visiting qualifying 
patient does not possess more than six ounces of usable marijuana.

(e) A registered qualifying patient, visiting qualifying patient, or registered des-
ignated caregiver shall not be subject to arrest, prosecution, or denial of any right 
or privilege, including but not limited to civil penalty or disciplinary action by a 
court or occupational or professional licensing board or bureau for:

(1) possession of marijuana that is incidental to medical use, but is not mature 
marijuana plants, seedlings, or usable marijuana as de!ned in this chapter;

(2) selling, transferring, or delivering marijuana seeds produced by the registered 
qualifying patient, visiting qualifying patient, or registered designated caregiver to 
a registered compassion center;

(3) transferring marijuana to a registered safety compliance facility for testing; or

(4) giving marijuana to a registered qualifying patient, a registered compassion 
center, or a registered designated caregiver for a registered qualifying patientÕs 
medical use where nothing of value is transferred in return, or for o"ering to do 
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the same, if the person giving the marijuana does not knowingly cause the recipi-
ent to possess more marijuana than is permitted by this section.

(f) (1) #ere shall be a presumption that a qualifying patient is engaged in, or a 
designated caregiver is assisting with, the medical use of marijuana in accordance 
with this chapter if the qualifying patient or designated caregiver:

(A) is in possession of a valid registry identi!cation card, or, in the case of a visit-
ing qualifying patient, its equivalent; and

(B) is in possession of an amount of marijuana that does not exceed the amount 
allowed under section 4(a)-(c).

(2) #e presumption may be rebutted by evidence that conduct related to mari-
juana was not for the purpose of treating or alleviating the qualifying patientÕs 
debilitating medical condition or symptoms associated with the debilitating med-
ical condition in compliance with this chapter.

(g) A practitioner shall not be subject to arrest, prosecution, or penalty in any 
manner, or denied any right or privilege, including but not limited to civil penalty 
or disciplinary action by the ______ Medical Board or by any other occupational 
or professional licensing board or bureau, solely for providing written certi!ca-
tions or for otherwise stating that, in the practitionerÕs professional opinion, a 
patient is likely to receive therapeutic or palliative bene!t from the medical use of 
marijuana to treat or alleviate the patientÕs serious or debilitating medical condi-
tion or symptoms associated with the serious or debilitating medical condition, 
provided that nothing in this chapter shall prevent a practitioner from being sanc-
tioned for: 

(1) issuing a written certi!cation to a patient with whom the practitioner does not 
have a bona !de practitioner-patient relationship, or 

(2) failing to properly evaluate a patientÕs medical condition or otherwise violating 
the standard of care.

(h) No person may be subject to arrest, prosecution, or denial of any right or privi-
lege, including but not limited to civil penalty or disciplinary action by a court or 
occupational or professional licensing board or bureau, for:

(1) selling marijuana paraphernalia to a cardholder upon presentation of a registry 
identi!cation card in the recipientÕs name that has not expired or to a compassion 
center agent or registered safety compliance facility agent upon presentation of an 
unexpired copy of the entityÕs registration certi!cate;

(2) being in the presence or vicinity of the medical use of marijuana as allowed 
under this chapter; or

(3) assisting a registered qualifying patient with using or administering marijuana. 
For purposes of illustration and not limitation, this includes preparing a vaporizer 
for a registered qualifying patientÕs use or brewing tea for a registered qualifying 
patient. It does not include providing marijuana to a patient that the patient did 
not already possess.  

(i) A registered compassion center shall not be subject to prosecution under state 
or municipal law; search or inspection, except by the department pursuant to sec-
tion 20 (u); seizure; or penalty in any manner, or be denied any right or privilege, 
including but not limited to civil penalty or disciplinary action by a court or busi-
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ness licensing board or entity, for acting pursuant to this chapter and department 
regulations to: sell marijuana seeds to similar entities that are registered to dis-
pense marijuana for medical use in other jurisdictions; acquire, possess, cultivate, 
manufacture, deliver, transfer, transport, supply, sell, or dispense marijuana or 
related supplies and educational materials to registered qualifying patients and 
visiting qualifying patients who have designated the compassion center to provide 
for them, to registered designated caregivers on behalf of the registered qualify-
ing patients who have designated the registered compassion center, or to other 
registered compassion centers.

(j) A registered compassion center agent shall not be subject to prosecution, 
search, or penalty in any manner, or be denied any right or privilege, including but 
not limited to civil penalty or disciplinary action by a court or business licensing 
board or entity, for working for a registered compassion center pursuant to this 
chapter and department regulations to acquire, possess, cultivate, manufacture, 
deliver, transfer, transport, supply, sell, or dispense marijuana or related supplies 
and educational materials to registered qualifying patients who have designated 
the registered compassion center to provide for them, to registered designated 
caregivers on behalf of the registered qualifying patients who have designated the 
registered compassion center, or to other registered compassion centers.

(k) A registered safety compliance facility and registered safety compliance facil-
ity agents acting on behalf of a registered safety compliance facility shall not be 
subject to prosecution; search, except by the department pursuant to section 20 
(u); seizure; or penalty in any manner, or be denied any right or privilege, includ-
ing but not limited to civil penalty or disciplinary action by a court or business 
licensing board or entity, solely for acting in accordance with this chapter and 
department regulations to provide the following services: 

(1) acquiring or possessing marijuana obtained from registered cardholders or 
registered compassion centers; 

(2) returning the marijuana to registered cardholders or registered compassion 
centers; 

(3) transporting marijuana that was produced by registered cardholders and reg-
istered compassion centers to or from those registered cardholders and registered 
compassion centers;

(4) the production or sale of educational materials related to medical marijuana; 

(5) the production, sale, or transportation of equipment or materials other than 
marijuana to registered compassion centers or cardholders, including lab equip-
ment and packaging materials, that are used by registered compassion centers and 
cardholders; 

(6) testing of medical marijuana samples, including for potency, pesticides, mold, 
and contamination; and

(7) providing training to cardholders and prospective compassion center agents, 
provided that only cardholders may be allowed to possess or cultivate marijuana 
and any possession or cultivation of marijuana must occur on the location regis-
tered with the department; and receiving compensation for actions allowed under 
this section.
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(l) Any marijuana, marijuana paraphernalia, licit property, or interest in licit 
property that is possessed, owned, or used in connection with the medical use of 
marijuana as allowed under this chapter, or acts incidental to such use, shall not 
be seized or forfeited. #is chapter shall not prevent the seizure or forfeiture of 
marijuana exceeding the amounts allowed under this chapter, nor shall it prevent 
seizure or forfeiture if the basis for the action is unrelated to the marijuana that is 
possessed, manufactured, transferred, or used pursuant to this chapter. 

(m) Mere possession of, or application for, a registry identi!cation card or reg-
istration certi!cate shall not constitute probable cause or reasonable suspicion, 
nor shall it be used to support the search of the person, property, or home of the 
person possessing or applying for the registry identi!cation card. #e possession 
of, or application for, a registry identi!cation card shall not preclude the existence 
of probable cause if probable cause exists on other grounds. 

(n) For the purposes of ______ state law, the medical use of marijuana by a card-
holder or registered compassion center shall be considered lawful as long as it is 
in accordance with this chapter.

(o) No law enforcement o$cer employed by an agency which receives state or 
local government funds shall expend any state or local resources, including the 
o$cerÕs time, to e"ect any arrest or seizure of marijuana, or conduct any investi-
gation, on the sole basis of activity the o$cer believes to constitute a violation of 
the federal Controlled Substances Act if the o$cer has reason to believe that such 
activity is in compliance with state medical marijuana laws, nor shall any such 
o$cer expend any state or local resources, including the o$cerÕs time, to provide 
any information or logistical support related to such activity to any federal law 
enforcement authority or prosecuting entity. 

(p) An attorney may not be subject to disciplinary action by the state bar asso-
ciation or other professional licensing association for providing legal assistance 
to prospective or registered compassion centers, prospective or registered safety 
compliance facilities, or others related to activity that is no longer subject to crimi-
nal penalties under state law pursuant to this chapter.

Section 5. Limitations.
(a) #is chapter does not authorize any person to engage in, and does not prevent 
the imposition of any civil, criminal, or other penalties for engaging in, the fol-
lowing conduct:

(1) Undertaking any task under the in&uence of marijuana, when doing so would 
constitute negligence or professional malpractice;

(2) Possessing marijuana, or otherwise engaging in the medical use of marijuana:

(A) in a school bus;

(B) on the grounds of any preschool or primary or secondary school; or

(C) in any correctional facility.

(3) Smoking marijuana:

(A) on any form of public transportation; or

(B) in any public place.
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(4) Operating, navigating, or being in actual physical control of any motor vehicle, 
aircra%, or motorboat while under the in&uence of marijuana, except that a reg-
istered qualifying patient or visiting qualifying patient shall not be considered to 
be under the in&uence of marijuana solely because of the presence of metabolites 
or components of marijuana that appear in insu$cient concentration to cause 
impairment.

(5) Using marijuana, if that person does not have a serious or debilitating medical 
condition.

Section 6. Discrimination Prohibited. 
(a) Except as provided in this chapter, a registered qualifying patient who uses 
marijuana for medical purposes shall be a"orded all the same rights under state 
and local law, including those guaranteed under  ______ [the stateÕs disability 
rights law], as the individual would have been a"orded if he or she were solely 
prescribed pharmaceutical medications, as it pertains to:

(1) any interaction with a personÕs employer; 

(2) drug testing by oneÕs employer; or

(3) drug testing required by any state or local law, agency, or government o$cial.

(b) (1) #e rights provided by this section do not apply to the extent that they 
con&ict with an employerÕs obligations under federal law or regulations or to the 
extent that they would disqualify an employer from a monetary or licensing-relat-
ed bene!t under federal law or regulations. 

(2) No employer is required to allow the ingestion of marijuana in any work-
place or to allow any employee to work while under the in&uence of marijuana. 
A registered qualifying patient shall not be considered to be under the in&uence 
of marijuana solely because of the presence of metabolites or components of mari-
juana that appear in insu$cient concentration to cause impairment.

(c) No school or landlord may refuse to enroll or lease to, or otherwise penalize, 
a person solely for his or her status as a registered qualifying patient or a regis-
tered designated caregiver, unless failing to do so would violate federal law or 
regulations or cause the school or landlord to lose a monetary or licensing-related 
bene!t under federal law or regulations.

(d)'For the purposes of medical care, including organ transplants,'a registered 
qualifying patientÕs authorized use of marijuana in accordance with this chapter is 
the equivalent of the authorized use of any other medication used at the direction 
of a physician, and shall not constitute the use of an illicit substance or otherwise 
disqualify a qualifying patient from needed medical care.

(e) A person otherwise entitled to custody of or visitation or parenting time with 
a minor shall not be denied such a right, and there shall be no presumption of 
neglect or child endangerment, for conduct allowed under this chapter, unless 
the personÕs actions in relation to marijuana were such that they created an unrea-
sonable danger to the safety of the minor as established by clear and convincing 
evidence.

(f) No school, landlord, or employer may be penalized or denied any bene!t un-
der state law for enrolling, leasing to, or employing a cardholder.
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Section 7. Addition of Debilitating Medical Conditions. 
Any citizen may petition the department to add conditions or treatments to the 
list of debilitating medical conditions listed in section 3(d). #e department shall 
consider petitions in the manner required by department regulation, including 
public notice and hearing. #e department shall approve or deny a petition within 
180 days of its submission. #e approval or denial of any petition is a !nal decision 
of the department subject to judicial review. Jurisdiction and venue are vested in 
the _____ Court.

Section 8. Acts Not Required, Acts Not Prohibited.
(a) Nothing in this chapter requires:

(1) a government medical assistance program or private insurer to reimburse a 
person for costs associated with the medical use of marijuana, or 

(2) any person or establishment in lawful possession of property to allow a guest, 
client, customer, or other visitor to smoke marijuana on or in that property.

(b) Nothing in this chapter prohibits an employer from disciplining an employee 
for ingesting marijuana in the workplace or working while under the in&uence of 
marijuana.

Section 9. Registration of Qualifying Patients and Designated 
Caregivers.
(a) #e department shall issue registry identi!cation cards to qualifying patients 
who submit the following, in accordance with the departmentÕs regulations:

(1) a written certi!cation issued by a practitioner within 90 days immediately pre-
ceding the date of an application;

(2) if the patient is not a visiting qualifying patient, documentation required by 
department regulations to reasonably establish proof of residency in _____ state;

(3) if the patient is a visiting qualifying patient, a copy of his or her registry 
identi!cation card or its equivalent that was issued pursuant to the laws of the 
jurisdiction of the personÕs residence;

(4) the application or renewal fee;

(5) the name, address, and date of birth of the qualifying patient, except that if the 
applicant is homeless no address is required;

(6) the name, address, and telephone number of the qualifying patientÕs practitioner; 

(7) the name, address, and date of birth of the designated caregiver, if any, chosen 
by the qualifying patient, except that a visiting qualifying patient may not have a 
designated caregiver;

(8) the name of the registered compassion center the qualifying patient desig-
nates, if any; 

(9) if the qualifying patient designates a designated caregiver, a designation as to 
whether the qualifying patient or designated caregiver will be allowed under state 
law to possess and cultivate marijuana plants for the qualifying patientÕs medical 
use;
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(10) a statement signed by the qualifying patient, pledging not to divert marijuana 
to anyone who is not allowed to possess marijuana pursuant to this chapter; and

(11) a signed statement from the designated caregiver, if any, agreeing to be desig-
nated as the patientÕs designated caregiver and pledging not to divert marijuana to 
anyone who is not allowed to possess marijuana pursuant to this chapter. 

(b) #e application for qualifying patientsÕ registry identi!cation cards shall ask 
whether the patient would like the department to notify him or her of any clinical 
studies needing human subjects for research on the medical use of marijuana. #e 
department shall notify interested patients if it is noti!ed of studies that will be 
conducted in the United States.

Section 10. Issuance of Registry Identification Cards.
(a) Except as provided in subsection (b), the department shall: 

(1) verify the information contained in an application or renewal submitted pur-
suant to this chapter, and approve or deny an application or renewal, within 15 
days of receiving a completed application or renewal application;

(2) issue registry identi!cation cards to a qualifying patient and his or her desig-
nated caregiver, if any, within !ve days of approving the application or renewal. 
A designated caregiver must have a registry identi!cation card for each of his 
qualifying patients; and 

(3) enter the registry identi!cation number of the registered compassion center 
the patient designates into the veri!cation system.

(b) #e department shall not issue a registry identi!cation card to a qualifying 
patient who is younger than 18 years of age unless:

(1) the qualifying patientÕs practitioner has explained the potential risks and ben-
e!ts of the medical use of marijuana to the custodial parent or legal guardian with 
responsibility for health care decisions for the qualifying patient; and

(2) the custodial parent or legal guardian with responsibility for health care deci-
sions for the qualifying patient consents in writing to:

(A) allow the qualifying patientÕs medical use of marijuana;

(B) serve as the qualifying patientÕs designated caregiver; and

(C) control the acquisition of the marijuana, the dosage, and the frequency of the 
medical use of marijuana by the qualifying patient.

Section 11. Denial of Registry Identification Cards.
(a) #e department may deny an application or renewal of a qualifying patientÕs 
registry identi!cation card only if the applicant:

(1) did not provide the required information or materials; 

(2) previously had a registry identi!cation card revoked; or 

(3) provided false or falsi!ed information.

(b) #e department may deny an application or renewal for a designated care-
giver chosen by a qualifying patient whose registry identi!cation card was granted  
only if:
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(1) the designated caregiver does not meet the requirements of section 3(f);

(2) the applicant did not provide the information required; 

(3) the designated caregiver previously had a registry identi!cation card revoked; 
or 

(4) the applicant or the designated caregiver provides false or falsi!ed information.

(c) #e department may conduct a background check of the prospective desig-
nated caregiver in order to carry out this provision. 

(d) #e department shall notify the qualifying patient who has designated some-
one to serve as his or her designated caregiver if a registry identi!cation card will 
not be issued to the designated caregiver.

(e) Denial of an application or renewal is considered a !nal department action, 
subject to judicial review. Jurisdiction and venue for judicial review are vested in 
the _____ Court.

Section 12. Registry Identification Cards. 
(a) Registry identi!cation cards shall contain all of the following:

(1) #e name of the cardholder;

(2) A designation of whether the cardholder is a designated caregiver or qualify-
ing patient; 

(3) #e date of issuance and expiration date of the registry identi!cation card;

(4) A random 10-digit alphanumeric identi!cation number, containing at least 
four numbers and at least four letters, that is unique to the cardholder; 

(5) If the cardholder is a designated caregiver, the random 10-digit alphanumeric 
identi!cation number of the qualifying patient the designated caregiver is receiv-
ing the registry identi!cation card to assist;

(6) A clear designation as to whether the cardholder will be allowed under state 
law to possess the marijuana plants for the qualifying patientÕs medical use, which 
shall be determined based solely on the qualifying patientÕs preference; 

(7) A photograph of the cardholder, if the departmentÕs regulations require one; 
and

(8) #e phone number or Web address for the veri!cation system. 

(b) (1) Except as provided in this subsection, the expiration date shall be one year 
a%er the date of issuance.

(2) If the practitioner stated in the written certi!cation that the qualifying patient 
would bene!t from marijuana until a speci!ed earlier date, then the registry iden-
ti!cation card shall expire on that date. 

(c) #e department may, at its discretion, electronically store in the card all of the 
information listed in subsection (a), along with the address and date of birth of the 
cardholder, to allow it to be read by law enforcement agents. 
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Section 13. Notifications to Department and Responses; Civil Penalty.
(a) #e following noti!cations and department responses are required: 

(1) A registered qualifying patient shall notify the department of any change in his 
or her name or address, or if the registered qualifying patient ceases to have his or 
her debilitating medical condition, within 10 days of the change.

(2) A registered designated caregiver shall notify the department of any change 
in his or her name or address, or if the designated caregiver becomes aware the 
qualifying patient passed away, within 10 days of the change.

(3) Before a registered qualifying patient changes his or her designated caregiver, 
the qualifying patient must notify the department. 

(4) When a registered qualifying patient changes his or her preference as to who 
may cultivate marijuana for the qualifying patient, the qualifying patient must 
notify the department. 

(5) If a cardholder loses his or her registry identi!cation card, he or she shall 
notify the department within 10 days of becoming aware the card has been lost. 

(b) When a cardholder noti!es the department of items listed in subsection (a), 
but remains eligible under this chapter, the department shall issue the cardholder 
a new registry identi!cation card with a new random 10-digit alphanumeric iden-
ti!cation number within 10 days of receiving the updated information and a $20 
fee. If the person notifying the department is a registered qualifying patient, the 
department shall also issue his or her registered designated caregiver, if any, a new 
registry identi!cation card within 10 days of receiving the updated information.

(c) If a registered qualifying patient ceases to be a registered qualifying patient or 
changes his or her registered designated caregiver, the department shall promptly 
notify the designated caregiver. #e registered designated caregiverÕs protections 
under this chapter as to that qualifying patient shall expire 15 days a%er noti!ca-
tion by the department.

(d) A cardholder who fails to make a noti!cation to the department that is re-
quired by this section is subject to a civil infraction, punishable by a penalty of no 
more than $150. 

(e) A registered qualifying patient shall notify the department before changing his 
or her designated registered compassion center and pay a $20 fee. #e department 
must, within !ve business days of receiving the noti!cation, update the registered 
qualifying patientÕs entry in the identi!cation registry system to re&ect the change 
in designation and notify the patient that the change has been processed. 

(f) If the registered qualifying patientÕs certifying practitioner noti!es the depart-
ment in writing that either the registered qualifying patient has ceased to su"er 
from a debilitating medical condition or that the practitioner no longer believes 
the patient would receive therapeutic or palliative bene!t from the medical use of 
marijuana, the card shall become null and void. However, the registered qualify-
ing patient shall have 15 days to dispose of or give away his or her marijuana. 
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Section 14. Affirmative Defense and Dismissal for Medical Marijuana.
(a) Except as provided in section 5 and this section, an individual may assert a 
medical purpose for using marijuana as a defense to any prosecution of an o"ense 
involving marijuana intended for the patientÕs medical use, and this defense shall 
be presumed valid and the prosecution shall be dismissed where the evidence 
shows that:

(1) A practitioner states that, in the practitionerÕs professional opinion, a%er hav-
ing completed a full assessment of the individualÕs medical history and current 
medical condition made in the course of a bona !de practitioner-patient relation-
ship, the patient is likely to receive therapeutic or palliative bene!t from marijuana 
to treat or alleviate the individualÕs serious or debilitating medical condition or 
symptoms associated with the individualÕs serious or debilitating medical condi-
tion; and

(2) #e individual and the individualÕs designated caregiver, if any, were collective-
ly in possession of a quantity of marijuana that was not more than was reasonably 
necessary to ensure the uninterrupted availability of marijuana for the purpose of 
treating or alleviating the individualÕs serious or debilitating medical condition or 
symptoms associated with the individualÕs serious or debilitating medical condi-
tion; and

(3) #e individual was engaged in the acquisition, possession, cultivation, manu-
facture, use, or transportation of marijuana, paraphernalia, or both marijuana 
and paraphernalia, relating to the administration of marijuana to treat or alleviate 
the individualÕs serious or debilitating medical condition or symptoms associated 
with the individualÕs serious or debilitating medical condition; and 

(4) any cultivation of marijuana occurred in an enclosed, locked area that only the 
person asserting the defense could access.

(b) #e defense and motion to dismiss shall not prevail if either of the following 
are proven: 

(1) the individual had a registry identi!cation card revoked for misconduct; or

(2) the purposes for the possession or cultivation of marijuana were not solely for 
palliative or therapeutic use by the individual with a serious or debilitating medi-
cal condition who raised the defense.  

(c) An individual is not required to possess a registry identi!cation card to raise 
the a$rmative defense set forth in this section.

(d) If an individual demonstrates the individualÕs medical purpose for using mari-
juana pursuant to this section, except as provided in section 5, the individual shall 
not be subject to the following for the individualÕs use of marijuana for medical 
purposes:

(1) disciplinary action by an occupational or professional licensing board or bu-
reau; or

(2) forfeiture of any interest in or right to non-marijuana, licit property. 
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Section 15. Registration of Compassion Centers.
(a) Compassion centers may only operate if they have been issued a valid regis-
tration certi!cate from the department. When applying for a compassion center 
registration certi!cate, the applicant shall submit the following in accordance with 
department regulations:

(1) A non-refundable application fee in an amount determined by the depart-
mentÕs regulations, not to exceed $4,000.

(2) #e proposed legal name of the compassion center.

(3) #e proposed physical address of the compassion center and the proposed 
physical address of any additional locations, if any, where marijuana will be culti-
vated, harvested, packaged, labeled, or otherwise prepared for distribution by the 
compassion center. 

(4) #e name, address, and date of birth of each principal o$cer and board mem-
ber of the compassion center, provided that all such individuals shall be at least 21 
years of age.

(5) Any instances in which a business or not-for-pro!t that any of the prospective 
board members managed or served on the board of was convicted, !ned, cen-
sured, or had a registration or license suspended or revoked in any administrative 
or judicial proceeding.

(6) Any information required by the department to evaluate the applicant pursu-
ant to the competitive bidding process described in subsection (b).

(b) #e department shall evaluate applications for compassion center registra-
tion certi!cates using an impartial and numerically scored competitive bidding 
process developed by the department in accordance with this chapter. #e regis-
tration considerations shall consist of the following criteria:

(1) #e suitability of the proposed location or locations, including compliance with 
any local zoning laws and the geographic convenience to patients from through-
out the state of ______ to compassion centers if the applicant were approved.

(2) #e principal o$cer and board membersÕ character and relevant experience, 
including any training or professional licensing related to medicine, pharmaceu-
ticals, natural treatments, botany, or marijuana cultivation and preparation and 
their experience running businesses or not-for-pro!ts.

(3) #e proposed compassion centerÕs plan for operations and services, includ-
ing its sta$ng and training plans, whether it has su$cient capital to operate, and 
its ability to provide an adequate supply of medical marijuana to the registered 
patients in the state. 

(4) #e su$ciency of the applicantÕs plans for record keeping.

(5) #e su$ciency of the applicantÕs plans for safety, security, and the prevention 
of diversion, including proposed locations and security devices employed.

(6) #e applicantÕs plan for making medical marijuana available on an a"ord-
able basis to registered qualifying patients enrolled in Medicaid or receiving 
Supplemental Security Income or Social Security Disability Insurance.
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(7) #e applicantÕs plan for safe and accurate packaging and labeling of medical 
marijuana, including the applicantÕs plan for ensuring that all medical marijuana 
is free of contaminants.

(c) No later than one year a%er the e"ective date of this chapter, provided that at 
least !ve applications have been submitted, the department shall issue compas-
sion center registration certi!cates to the !ve highest-scoring applicants, except 
that the department may divide the state into geographical areas and grant a reg-
istration to the highest scoring applicant in each geographical area. 

(d) No later than two years a%er the e"ective date of this chapter, the department 
shall issue registration certi!cations to at least [one compassion center registration 
certi!cate for each 200,000 residents of the state] of the highest scoring applicants 
not already awarded a registration certi!cate, provided a su$cient number of 
additional applications have been submitted. #e need to ensure an adequate geo-
graphic distribution may supersede the requirement that the approved applicants 
be granted registration certi!cates based solely on which applicants receive the 
highest scores. If the department determines, a%er reviewing the report issued 
pursuant to section 23, that additional compassion centers are needed to meet 
the needs of registered qualifying patients throughout the state, the department 
shall issue registration certi!cates to the corresponding number of applicants who 
score the highest. 

(e) (1) At any time a%er two years a%er the e"ective date of this chapter that the 
number of outstanding and valid registered compassion center certi!cates is 
lower than the number of registration certi!cates the department is required to 
issue pursuant to subsections (c) and (d), the department shall accept applications 
for compassion centers and issue registration certi!cates to the corresponding 
number of additional applicants who score the highest, or that score the highest 
in given geographic areas.

(2) Notwithstanding subsections (c), (d), and (e), an application for a compassion 
center registration certi!cate must be denied if any of the following conditions are 
met:  

(A) the applicant failed to submit the materials required by this section, includ-
ing if the applicantÕs plans do not satisfy the security, oversight, or recordkeeping 
regulations issued by the department;

(B) the applicant would not be in compliance with local zoning regulations issued 
in accordance with section 18; 

(C) the applicant does not meet the requirements of section 20;

(D) one or more of the prospective principal o$cers or board members has been 
convicted of a disqualifying felony o"ense; 

(E) one or more of the prospective principal o$cers or board members has served 
as a principal o$cer or board member for a registered compassion center that has 
had its registration certi!cate revoked; and

(F) one or more of the principal o$cers or board members is younger than 21 
years of age.
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(f) A%er a compassion center is approved, but before it begins operations, it shall 
submit a registration fee to the department in the amount determined by the de-
partmentÕs regulations and, if a physical address had not been !nalized when it 
applied, it shall submit a complete listing of all its physical addresses.

(g) #e department shall issue each compassion center one copy of its registra-
tion certi!cate for each compassion center location. Registration certi!cates must 
include the compassion centerÕs identi!cation number. #e department shall also 
provide each registered compassion center with the contact information for the 
veri!cation system.

Section 16. Registration and Certification of Safety Compliance 
Facilities. 
(a) Safety compliance facilities may only operate if they have been issued a valid 
registration certi!cate from the department. When applying for a safety compli-
ance facility registration certi!cate, the applicant shall submit the following in 
accordance with department regulations:

(1) a non-refundable application fee in an amount determined by the departmentÕs 
regulations, not to exceed $4,000;

(2) the proposed legal name of the safety compliance facility;

(3) the proposed physical address of the safety compliance facility;

(4) the name, address, and date of birth of each principal o$cer and board mem-
ber of the safety compliance facility, provided that all such individuals shall be at 
least 21 years of age;

(5) any instances in which a business or not-for-pro!t that any of the prospective 
board members managed or served on the board of was convicted, !ned, cen-
sured, or had a registration or license suspended or revoked in any administrative 
or judicial proceeding; and

(6) any information required by the department to evaluate the applicant pursu-
ant to the competitive bidding process described in subsection (b).

(b) #e department shall evaluate applications for safety compliance facility regis-
tration certi!cates using an impartial and numerically scored competitive bidding 
process developed by the department in accordance with this chapter. #e regis-
tration considerations shall consist of the following criteria:

(1) #e proposed principal o$cersÕ and board membersÕ relevant experience, in-
cluding any training or professional licensing related to analytical testing, medicine, 
pharmaceuticals, natural treatments, botany, or marijuana cultivation, prepara-
tion, and testing and their experience running businesses or not-for-pro!ts; 

(2) #e suitability of the proposed location, including compliance with any lo-
cal zoning laws and the geographic convenience to cardholders and registered 
compassion centers from throughout the state of ______ to registered safety com-
pliance facilities if the applicant were approved;

(3) #e su$ciency of the applicantÕs plans for safety, security, and the prevention 
of diversion, including proposed locations and security devices employed; and
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(4) #e proposed safety compliance facilityÕs plan for operations and services, 
including its sta$ng and training plans, and whether it has su$cient capital to 
operate.

(c) #e department shall issue at least one safety compliance facility registration 
certi!cate to the highest scoring applicant within one year of the e"ective date of 
this chapter. 

(d) (1) #e department may issue additional safety compliance facility registra-
tion certi!cates to the highest scoring applicant or applicants, or to the highest 
applicant or applicants in a given geographic area. If the department determines, 
a%er reviewing the report issued pursuant to section 23, that additional safety 
compliance facilities are needed to meet the needs of cardholders and registered 
compassion centers throughout the state, the department shall issue registration 
certi!cates to the corresponding number of applicants who score the highest over-
all or in a geographic area. 

(2) Notwithstanding subsections (c) and (d), an application for a safety compliance 
facility registration certi!cate must be denied if any of the following conditions 
are met: 

(A) the applicant failed to submit the materials required by this section, including 
if the plans do not satisfy the security, oversight, or recordkeeping regulations 
issued by the department;

(B) the applicant would not be in compliance with local zoning regulations issued 
in accordance with section 18;

(C) the applicant does not meet the requirements of section 20;

(D) one or more of the prospective principal o$cers or board members has been 
convicted of a disqualifying felony o"ense; 

(E) one or more of the prospective principal o$cers or board members has served 
as a principal o$cer or board member for a registered safety compliance facility 
or registered compassion center that has had its registration certi!cate revoked; 
and

(F) One or more of the principal o$cers or board members is younger than 21 
years of age.

(e) A%er a safety compliance facility is approved, but before it begins operations, 
it shall submit a registration fee paid to the department in the amount determined 
by department regulation and, if a physical address had not been !nalized when it 
applied, its physical address.

(f) #e department shall issue each safety compliance facility a registration cer-
ti!cate, which must include an identi!cation number for the safety compliance 
facility. #e department shall also provide the registered safety compliance facility 
with the contact information for the veri!cation system.
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Section 17. Compassion Center and Safety Compliance Facilities 
Suspension and Revocation.
(a) #e department may on its own motion or on complaint, a%er investigation 
and opportunity for a public hearing at which the compassion center or safety 
compliance facility has been a"orded an opportunity to be heard, suspend or re-
voke a registration certi!cate for multiple or serious violations by the registrant or 
any of its agents of this chapter or any rules promulgated pursuant to it. 

(b) #e department shall provide notice of suspension, revocation, !ne, or other 
sanction, as well as the required notice of the hearing, by mailing the same in writ-
ing to the registration at the address on the registration certi!cate. A suspension 
shall not be for a longer period than six months. 

(c) A registered compassion center may continue to cultivate and possess marijua-
na plants during a suspension, but it may not dispense, transfer, or sell marijuana. 

Section 18. Local Ordinances. 
Nothing shall prohibit local governments from enacting ordinances or regulations 
not in con&ict with this chapter or with department regulations regulating the time, 
place, and manner of registered compassion center operations and registered safe-
ty compliance facilities, provided that no local government may prohibit registered 
compassion center operation altogether, either expressly or though the enactment 
of ordinances or regulations which make registered compassion center and 
registered safety compliance facility operation unreasonably impracticable in 
the jurisdiction.

Section 19. Compassion Center and Safety Compliance Facility Agents.
(a) Registered compassion centers and registered safety compliance facilities shall 
conduct a background check into the criminal history of every person seeking 
to become a principal o$cer, board member, agent, volunteer, or employee be-
fore the person begins working at the registered compassion centers or registered 
safety compliance facility. A registered compassion center may not employ any 
person who: 

(1) was convicted of a disqualifying felony o"ense; or

(2) is under 21 years of age.

(b) A registered compassion center or safety compliance facility agent must have 
documentation when transporting marijuana on behalf of the registered safety 
compliance facility or registered compassion center that speci!es the amount of 
marijuana being transported, the date the marijuana is being transported, the reg-
istry ID certi!cate number of the registered compassion center or registered safety 
compliance facility, and a contact number to verify that the marijuana is being 
transported on behalf of the registered compassion center or registered safety com-
pliance facility. 
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Section 20. Requirements, Prohibitions, Penalties. 
(a) A registered compassion center shall be operated on a not-for-pro!t basis. #e 
by-laws of a registered compassion center shall contain such provisions relative 
to the disposition of revenues to establish and maintain its not-for-pro!t charac-
ter. A registered compassion center need not be recognized as tax-exempt by the 
Internal Revenue Service and is not required to incorporate pursuant to ____.

(b) #e operating documents of a registered compassion center shall include pro-
cedures for the oversight of the registered compassion center and procedures to 
ensure accurate recordkeeping. 

(c) A registered compassion center and a registered safety compliance facility shall 
implement appropriate security measures to deter and prevent the the% of mari-
juana and unauthorized entrance into areas containing marijuana.

(d) A registered compassion center and a registered safety compliance facility may 
not be located within 500 feet of the property line of a preexisting public or private 
school.

(e) A registered compassion center is prohibited from acquiring, possessing, 
cultivating, manufacturing, delivering, transferring, transporting, supplying, or 
dispensing marijuana for the purposes of distributing marijuana to any person ex-
cept registered qualifying patients directly or through their designated caregivers.

(f) All cultivation of marijuana for registered compassion centers must take place 
in an enclosed, locked location at the physical address or addresses provided to 
the department during the registration process, which can only be accessed by 
compassion center agents working on behalf of the registered compassion center. 

(g) A registered compassion center may not acquire usable marijuana or mature 
marijuana plants from any person other than another registered compassion 
center, a registered qualifying patient, or a registered designated caregiver. A reg-
istered compassion center is only allowed to acquire usable marijuana or mature 
marijuana plants from a registered qualifying patient or a registered designated 
caregiver if the registered qualifying patient or registered designated caregiver 
receives no compensation for the marijuana. 

(h) Before marijuana may be dispensed to a designated caregiver or a registered 
qualifying patient, a registered compassion center agent must make a diligent ef-
fort to verify each of the following: 

(1) that the registry identi!cation card presented to the registered compassion 
center is valid, including by checking the veri!cation system if it is operational; 

(2) that the person presenting the card is the person identi!ed on the registry 
identi!cation card presented to the registered compassion center agent, including 
by examining government-issued photo identi!cation; and

(3) that the registered compassion center the compassion center agent is working 
for is the designated compassion center for the registered qualifying patient who 
is obtaining the marijuana directly or via his or her designated caregiver.

(i) A registered compassion center shall not dispense more than three ounces of 
marijuana to a registered qualifying patient, directly or via a designated caregiver, 
in any 14-day period. Registered compassion centers shall ensure compliance with 
this limitation by maintaining internal, con!dential records that include records 
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specifying how much marijuana is being dispensed to the registered qualifying 
patient and whether it was dispensed directly to the registered qualifying patient 
or to the designated caregiver. Each entry must include the date and time the 
marijuana was dispensed. 

(j) A registered compassion center or registered compassion center agent may 
only dispense marijuana to a visiting qualifying patient if he or she possesses a 
valid ______ registry identi!cation card and if the procedures in sections (h) and 
(i) are followed.

(k) No person may advertise medical marijuana sales in printed materials, on 
radio or television, or by paid in-person solicitation of customers. #is shall not 
prevent appropriate signs on the property of the registered compassion center, list-
ings in business directories including phone books, listings in marijuana-related 
or medical publications, or the sponsorship of health or not-for-pro!t charity or 
advocacy events. 

(l) A registered compassion center shall not share o$ce space with nor refer pa-
tients to a practitioner. 

(m) A practitioner shall not refer patients to a registered compassion center or 
registered designated caregiver, advertise in a registered compassion center, or, if 
the practitioner issues written certi!cations, hold any !nancial interest in a regis-
tered compassion center. 

(n) No person who has been convicted of a disqualifying felony o"ense may be a 
registered compassion center agent. 

(o) Registered compassion centers and registered safety compliance facilities must 
display their registration certi!cates on the premises at all times.

(p) #e department may issue a civil !ne of up to $3,000 for violations of this 
section. 

(q) #e suspension or revocation of a certi!cate is a !nal department action, sub-
ject to judicial review. Jurisdiction and venue for judicial review are vested in the 
_____ Court.

(r) Any cardholder who sells marijuana to a person who is not allowed to possess 
marijuana for medical purposes under this chapter shall have his or her registry 
identi!cation card revoked and shall be subject to other penalties for the unau-
thorized sale of marijuana. 

(s) #e department may revoke the registry identi!cation card of any cardholder 
who knowingly commits multiple or serious violations of this chapter.

(t) Registered compassion centers are subject to reasonable inspection by depart-
ment regulations. #e department shall give at reasonable notice of an inspection 
under this paragraph.

Section 21. Confidentiality. 
(a) #e following information received and records kept by department regula-
tions for purposes of administering this chapter are con!dential and exempt from 
the _____ Freedom of Information Act, and not subject to disclosure to any indi-
vidual or public or private entity, except as necessary for authorized employees of 
the department to perform o$cial duties pursuant to this chapter: 
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(1) Applications and renewals, their contents, and supporting information sub-
mitted by qualifying patients and designated caregivers, including information 
regarding their designated caregivers and practitioners.

(2) Applications and renewals, their contents, and supporting information sub-
mitted by or on behalf of compassion centers and safety compliance facilities in 
compliance with this chapter, including their physical addressees. 

(3) #e individual names and other information identifying persons to whom the 
department has issued registry identi!cation cards.

(4) Any dispensing information required to be kept under section 20 or depart-
ment regulation shall identify cardholders and registered compassion centers by 
their registry identi!cation numbers and shall not contain names or other per-
sonal identifying information.

(5) Any department hard drives or other data-recording media that are no longer 
in use and that contain cardholder information must be destroyed. 

(6) Data subject to this section shall not be combined or linked in any manner 
with any other list or database and it shall not be used for any purpose not pro-
vided for in this chapter.

(b) Nothing in this section precludes the following:

(1) Department employees may notify state or local law enforcement about falsi-
!ed or fraudulent information submitted to the department or of other apparently 
criminal violations of this chapter if the employee who suspects that falsi!ed or 
fraudulent information has been submitted conferred with his or her supervisor 
and both agree that circumstances exist that warrant reporting.

(2) Department employees may notify the _______ Medical Board if the de-
partment has reasonable suspicion to believe a practitioner did not have a bona 
!de practitioner-patient relationship with a patient for whom he or she signed 
a written certi!cation, if the department has reasonable suspicion to believe the 
practitioner violated the standard of care, or for other suspected violations of this 
act by a practitioner. 

(3) Compassion center agents may notify the department of a suspected violation 
or attempted violation of this chapter or the regulations issued pursuant to it.'

(4) #e department may verify registry identi!cation cards pursuant to section 
22.

(5) #e submission of the section 23 report to the legislature.

(c) It shall be a misdemeanor punishable by up to 180 days in jail and a $1,000 !ne 
for any person, including an employee or o$cial of the department or another 
state agency or local government, to breach the con!dentiality of information 
obtained pursuant to this chapter. 

Section 22. Registry Identification and Registration Certificate 
Verification. 
(a) #e department shall maintain a con!dential list of the persons to whom the 
department has issued registry identi!cation cards and their addresses, phone 
numbers, and registry identi!cation numbers. #is con!dential list shall not be 



Q-23

Appendix Q
: M

PP’s M
odel State M

edical M
arijuana Bill

State-By-State Report 2011
combined or linked in any manner with any other list or database, nor shall it be 
used for any purpose not provided for in this chapter.

(b) Within 120 days of the e"ective date of this chapter, the department shall 
establish a veri!cation system. #e veri!cation system must allow law enforce-
ment personnel, compassion center agents, and safety compliance facility agents 
to enter a registry identi!cation number to determine whether or not the number 
corresponds with a current, valid registry identi!cation card. #e system shall 
only disclose whether the identi!cation card is valid; whether the cardholder is 
a registered qualifying patient or a registered designated caregiver; whether the 
cardholder is permitted to cultivate under this act; and the registry identi!cation 
number of the registered compassion center designated to serve the registered 
qualifying patient who holds the card or the registry identi!cation number of the 
patient who is assisted by the registered designated caregiver who holds the card. 

(c) #e department shall, at a cardholderÕs request, con!rm his or her status as a 
registered qualifying patient or registered designated caregiver to a third party, 
such as a landlord, employer, school, medical professional, or court. 

(d) #e department shall disclose the fact that a registry identi!cation card was 
revoked to a prosecutor or court personnel in any case where the prosecutor 
or court personnel inquires about a speci!c person who is seeking to assert the 
protections of section 14. #e prosecutor or court personnel must provide the 
department with the personÕs name and date of birth.

Section 23. Annual Reports. 
(a)(1) #e legislature shall appoint a nine-member oversight committee com-
prised of: one member of the House of Representatives; one representative of the 
department; one member of the Senate; one physician with experience in medical 
marijuana issues; one nurse; one board member or principal o$cer of a registered 
safety compliance facility; one individual with experience in policy development 
or implementation in the !eld of medical marijuana; and three registered patients. 

(2) #e oversight committee shall meet at least two times per year for the pur-
pose of evaluating and making recommendations to the general assembly and the 
health department regarding:

(A) #e ability of qualifying patients in all areas of the state to obtain timely access 
to high-quality medical marijuana. 

(B) #e e"ectiveness of the registered compassion centers, individually and to-
gether, in serving the needs of qualifying patients, including the provision of 
educational and support services, the reasonableness of their fees, whether they 
are generating any complaints or security problems, and the su$ciency of the 
number operating to serve the registered qualifying patients of _____. 

(C) #e e"ectiveness of the registered safety compliance facility or facilities, in-
cluding whether a su$cient number are operating.

(D) #e su$ciency of the regulatory and security safeguards contained in this 
chapter and adopted by the department to ensure that access to and use of mari-
juana cultivated is provided only to cardholders.

(E) Any recommended additions or revisions to the department regulations or this 
chapter, including relating to security, safe handling, labeling, and nomenclature. 
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(F) Any research studies regarding health e"ects of medical marijuana for patients.

(b) #e department shall submit to the legislature an annual report that does not 
disclose any identifying information about cardholders, registered compassion 
centers, or practitioners, but does contain, at a minimum, all of the following 
information:

(1) the number of applications and renewals !led for registry identi!cation cards;

(2) the number of registered qualifying patients who are residents of ____ state at 
the time of the report;

(3) the number of registry identi!cation cards that were issued to visiting qualify-
ing patients at the time of the report;

(4) the nature of the debilitating medical conditions of the qualifying patients;

(5) the number of registry identi!cation cards revoked for misconduct;

(6) the number of practitioners providing written certi!cations for qualifying pa-
tients; and 

(7) the number of registered compassion centers.

Section 24. Department to Issue Regulations.
(a) Not later than 120 days a%er the e"ective date of this chapter, the department 
shall promulgate regulations:

(1) governing the manner in which the department shall consider petitions from 
the public to add debilitating medical conditions or treatments to the list of debili-
tating medical conditions set forth in section 3(d) of this chapter, including public 
notice of and an opportunity to comment in public hearings on the petitions; 

(2) establishing the form and content of registration and renewal applications sub-
mitted under this chapter; 

(3) governing the manner in which it shall consider applications for and renewals 
of registry identi!cation cards, which may include creating a standardized written 
certi!cation form; and 

(4) governing the following matters related to registered compassion centers, with 
the goal of protecting against diversion and the%, without imposing an undue 
burden on the registered compassion centers or compromising the con!dentiality 
of cardholders:

(A) oversight requirements for registered compassion centers;

(B) recordkeeping requirements for registered compassion centers; 

(C) security requirements for registered compassion centers, which shall include, 
at a minimum, lighting, video security, alarm requirements, on-site parking, and 
measures to prevent loitering;

(D) electrical safety requirements;

(E) the competitive scoring process addressed in section 15(b); 

(F) procedures for suspending or terminating the registration certi!cates or 
registry identi!cation cards of cardholders, registered compassion centers, and 
registered safety compliance facilities that commit multiple or serious violations 
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of the provisions of this chapter or the regulations promulgated pursuant to this 
section; and

(G) labeling requirements for marijuana and marijuana products sold by compas-
sion centers.

(5) application and renewal fees for registry identi!cation cards, and application 
and registration fees for compassion center and safety compliance facility certi!-
cates, according to the following: 

(A) the total fees collected must generate revenues su$cient to o"set all expenses 
of implementing and administering this chapter, except that fee revenue may be 
o"set or supplemented by private donations;

(B) the department may establish a sliding scale of patient application and renewal 
fees based upon a qualifying patientÕs household income; and 

(C) the department may accept donations from private sources to reduce applica-
tion and renewal fees.

Section 25. Enforcement of this Chapter.
(a) If the department fails to adopt regulations to implement this chapter within 
the times provided for in this chapter, any citizen may commence an action in 
____ court to compel the department to perform the actions mandated pursuant 
to the provisions of this chapter.

(b) If the department fails to issue a valid registry identi!cation card in response 
to a valid application or renewal submitted pursuant to this chapter within 20 days 
of its submission, the registry identi!cation card shall be deemed granted, and a 
copy of the registry identi!cation application or renewal and proof of receipt of 
the mailing shall be deemed a valid registry identi!cation card.

(c) If at any time a%er the 140 days following the e"ective date of this chapter the 
department has not established a process for accepting and approving or denying 
applications, a notarized statement by a qualifying patient containing the infor-
mation required in an application pursuant to section 9(a)(1-9), together with a 
written certi!cation issued by a practitioner within 90 days immediately preced-
ing the notarized statement, shall be deemed a valid registry identi!cation card 
for all purposes under this chapter.

Section 26. Severability.
Any section of this chapter being held invalid as to any person or circumstance 
shall not a"ect the application of any other section of this chapter that can be 
given full e"ect without the invalid section or application.

Section 27. Date of Effect.
#is chapter shall take e"ect upon its approval.

[In addition, dra%ers should consider whether to reschedule marijuana under state 
law to Schedule II or lower. #ey should also consider whether changes should be 
made to the provisions of state law with penalties for marijuana o"enses.]
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Appendix R: Overview and Explanation of MPP’s 
Model Bill

The relationship of the model bill and state law to federal law
Although the U.S. Supreme Court ruled on June 6, 2005 (Gonzales v. Raich) that 

the federal government can prosecute patients in states that removed their crimi-
nal penalties for the medical use of marijuana, the court did not question a stateÕs 
ability to allow patients to grow, possess, and use medical marijuana under state 
law.

Indeed, the medical marijuana laws passed by voter initiatives in ten states and 
by six legislatures since 1996 continue to provide e"ective legal protection for 
patients and their primary caregivers because they are carefully worded. MPPÕs 
model bill is based on those laws Ñ primarily the Rhode Island law, because it 
is one of the more recent and most comprehensive medical marijuana laws that 
received majority support among state legislators.

Of course, the model bill only provides protection against arrest and prosecution 
by state or local authorities. State laws cannot o"er protection against the possibil-
ity of arrest and prosecution by federal authorities. Even so, because 99% of all 
marijuana arrests are made by state and local'Ñ not federal'Ñ o$cials, properly 
worded state laws can e"ectively protect 99 out of every 100 medical marijuana 
users who would otherwise face prosecution at the state level. 

In truth, changing state law is the key to protecting medical marijuana patients 
from arrest, as there has not been one documented case where a patient has been 
convicted in a'federal court for a small quantity of marijuana in the 16 states that 
have e"ective medical marijuana laws. In addition, in June 2011, the U.S. Deputy 
Attorney General James Cole wrote a memo to U.S. prosecutors advising against 
targeting Òindividuals with cancer or other serious illnesses who use marijuana as 
part of a recommended treatment regimen consistent with applicable state law.Ó

__________________________________________________________

Four key principles for effective state medical marijuana laws
In order for a state law to provide e"ective protection for seriously ill people who 

engage in the medical use of marijuana, a state law must:

1.  de!ne what is a legitimate medical use of marijuana by requiring a person who 
seeks legal protection to (1) have a medical condition that is su$ciently serious 
or debilitating, and (2) have the approval of his or her medical practitioner;

2.  avoid provisions that would require physicians or government employees to 
violate federal law in order for patients to legally use medical marijuana;

3.  provide at least one of the following means of obtaining marijuana, preferably 
all three: (1) permit patients to cultivate their own marijuana; (2) permit pri-
mary caregivers to cultivate marijuana on behalf of patients; and (3) authorize 
nongovernmental organizations to cultivate and distribute marijuana to pa-
tients and their primary caregivers. In addition, it should permit patients or 
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patients already do illegally);

4.  implement a series of sensible restrictions, such as prohibiting patients and 
providers from possessing large quantities of marijuana, prohibiting driving 
while under the in&uence of marijuana, and so forth.

The importance of precisely worded state laws
Because federal law prohibits the medical use of marijuana, state medical marijua-

na legislation must be worded precisely in order to provide patients and providers 
with legal protection under state law. Even changing just one or two words in 
the model bill can make it symbolic, rather than truly e"ective. For example, it is 
essential to avoid use of the word “prescribe,” since federal law prohibits doctors 
from prescribing marijuana. Doctors risk losing their federally controlled license 
to prescribe all medications if they ÒprescribeÓ marijuana'Ñ which would be use-
less anyway because pharmacies are governed by the same regulations and cannot 
!ll marijuana prescriptions. Physicians are, however, permitted under federal law 
to evaluate the relative risks and bene!ts of the medical use of marijuana. #us, 
to establish a patientÕs legitimate medical marijuana use, the state law must con-
tain language accepting a physicianÕs statement that says, Òthe patient is likely to 
receive therapeutic or palliative bene!t from the medical use of marijuana,Ó or 
something similar.

#e importance of this seemingly trivial distinction is made clear by the case of 
Arizona, which passed a ballot initiative (Proposition 200) by 65% of the vote in 
November 1996. ArizonaÕs original law was dependent upon patients possessing 
marijuana Òprescriptions.Ó As a result, the initiative provided no legal protection 
to patients, and a new measure had to be voted on in 2010 to create an e"ective 
law. 

#ere are numerous other important technical nuances that are impossible to 
anticipate without having spent several years working on medical marijuana bills 
and initiatives nationwide. Consequently, it is crucial to discuss ideas and con-
cerns with MPP before changing even one word of the model bill. 

Summary of MPP’s Model Medical Marijuana Legislation
#e Marijuana Policy ProjectÕs model medical marijuana legislation would create 

a limited exception to a stateÕs criminal and civil laws to permit the doctor-advised 
medical use of marijuana by patients with serious medical conditions.

A patient would be protected from arrest if his or her physician certi!es, in writ-
ing, that the patient has a speci!ed debilitating medical condition and that the 
patient would receive therapeutic bene!t from medical marijuana. #e patient 
would send a copy of the written certi!cation to the state department of health, 
and the department would issue an ID card a%er verifying the information. Police 
o$cers could verify an ID cardÕs validity with the department. As long as the pa-
tient is in compliance with the law, there would be no arrest.
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Patients would be allowed to possess up to six ounces of marijuana and to 

cultivate up to 12 plants for their medical use. Six ounces is less than the fed-
eral government has determined is a one-month supply for patients in the 
Compassionate Investigational New Drug Program.1 Twelve plants mirrors 
the limits of two of the most recent medical marijuana laws Ñ those passed in 
Rhode Island and Michigan Ñ which are designed to ensure that the patient 
has an adequate supply of dried usable marijuana. Both limits are conservative 
and are signi!cantly less than the 24 ounces and 15 plants that the Washington 
State Department of Health determined constituted an adequate 60-day supply 
in October 2008. All cultivation would have to occur in an enclosed, locked 
facility. Many patients are unable to cultivate their own supply, so the legisla-
tion allows them to designate a caregiver who would also receive an ID card. 
Each caregiver may assist no more than !ve qualifying patients.

#e legislation would also allow for the state-regulated, non-pro!t distribu-
tion of medical marijuana. #e department of health would issue registration 
certi!cates to quali!ed applicants, who would have to abide by the rules on 
security, recordkeeping, and oversight provided for by the model medical 
marijuana legislation, in addition to any additional rules that the department 
may develop. All dispensaries would be subject to inspection. It is important 
that the law provide for both caregivers and dispensaries, since patients in 
rural areas are unlikely to have access to dispensaries, and because many low-
income patients would not be able to a"ord medical marijuana at dispensaries. 
In addition, very ill patients would need a caregiver to pick up their medicine 
for them.

#e bill would also provide a medical necessity a$rmative defense that 
patients can raise in court if they can prove they needed more marijuana to 
maintain a steady supply or if they did not have ID cards at the time of their 
arrest. #is is an important provision, as some legitimate patients will not 
register because their doctors will not sign a written certi!cation due to an 
unwarranted fear of federal repercussions.

#e bill maintains commonsense restrictions on the medical use of mari-
juana, including prohibitions on public use of marijuana and driving under 
the in&uence of marijuana. Employers are not required to allow patients to 
be impaired at work or to allow the possession of marijuana at a workplace. 
Insurance providers would not have to cover medical marijuana.

__________________________________________________________________________________________

1 Ethan Russo, et al, ÒChronic Cannabis Use in the Compassionate Investigational New Drug Program: An 
Examination of Bene!ts and Adverse E"ects of Legal Clinical Marijuana,Ó Journal of Cannabis "erapeutics 2:1 
(2002).
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Appendix S: Federal Law Enforcement and  
State Medical Marijuana Laws
On June 29, 2011, U.S. Deputy Attorney General James Cole released a memo-

randum to U.S. attorneys purporting to clarify an October 2009 memo released by 
then-Deputy Attorney General David Ogden. #e 2009 Ogden memo said that the 
Justice Department Òshould not focus federal resources . . . on individuals whose 
actions are in clear and unambiguous compliance with existing state laws provid-
ing for the medical use of marijuana É.Ó1 With the release of the Cole memo, it 
appears that patients and caregivers will not be targeted and that state employees 
should not be at risk if they implement programs, but that commercial growers 
and dispensaries Ñ particularly large ones Ñ could be targeted, if the individual 
federal prosecutor determines it to be the best use of resources. 

Patients and Caregivers: Federal Enforcement Should not Target Them
#e Cole memo says Òit is likely not an e$cient use of federal resources to focus 

enforcement e"orts on individuals with cancer or other serious illnesses who use 
marijuana É consistent with applicable state law, or their caregivers.Ó2 It de!nes 
caregivers as Òindividuals providing care to individualsÓ with serious illnesses, 
Ònot commercial operations cultivating, selling or distributing marijuana.Ó  

State Employees: No Indication They are at Risk 
Despite inquiries about state employees from Gov. Chris Christie and others, 

the Cole memo makes no mention of them. #e only U.S. attorneys who have ad-
dressed questions about state employees involved in medical marijuana programs 
are the two U.S. attorneys for Washington state and the U.S. attorney for Arizona. 
Collectively, these statements indicate that state employees would only be at risk if 
they actually handle marijuana, but that they would not be targeted if they do not 
do so. No state medical marijuana law requires state employees to handle mari-
juana, and no state employee has ever been federally prosecuted for working on a 
medical marijuana program.  

A letter from the two U.S. attorneys in Washington state to Gov. Chris Gregoire 
was the only U.S. attorney letter to mention state employees. It said employees 
would not be ÒimmuneÓ from liability for carrying out the tasks laid out under a 
bill that was under consideration.3 One of the authors of the letter, U.S. Attorney 
Michael Ormsby, was interviewed by an Arizona paper and distinguished the 
Washington bill from ArizonaÕs law, specifying that the reason employees were 
listed in his letter was because they would have to grade marijuana, and thus, 
handle it.4 A%er Arizona Gov. Jan Brewer announced a federal lawsuit premised 
largely on the idea that state employees were at risk, then-U.S. Attorney for Arizona 
Dennis Burke called the claim Òdisingenuous.Ó5  He explained that he would not 
target state employees, and that he would have listed them in the letter if they were 
at risk. Additionally, the Department of Justice stressed in their motion to dismiss 
Gov. BrewerÕs suit that there is no Ògenuine threat that any state employee will face 
imminent prosecution under federal law.Ó6

Without a clear and explicit warning, it is inconceivable that the federal gov-
ernment would prosecute a state employee for carrying out a medical marijuana 
program, particularly one that does not involve handling marijuana. #is is par-
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s ticularly the case since two court cases have found that registering patients and 
providers and regulating dispensaries is not a federal crime.7

Dispensaries: Individual Federal Prosecutors can Choose Whether to 
Target 
In May 2010, Attorney General Holder testi!ed to Congress and made it clear 

that the DOJÕs de-prioritization policy applied to Òentities,Ó as well as to patients 
and caregivers.8  Yet, the Cole memo says the Ogden memo was Ònever intended to 
shieldÓ large-scale, commercial cultivation and distribution of marijuana. It men-
tions facilities that project millions of dollars of revenue, with tens of thousands of 
plants. It continues by telling the U.S. attorneys that Òpersons who are in the busi-
ness of cultivating, selling or distributing marijuanaÓ are violating federal law and 
that Ò[c]onsistent with resource constraints and the discretion you may exercise 
in your district, such persons are subject to federal enforcement action, including 
potential prosecution.Ó

#e Cole memo leaves open the possibility of prosecutorial discretion in de-
termining whether to target dispensaries. #is discretion should be exercised in 
compliance with the factors laid out in the Ogden memo. #e Cole memo notes, 
Ò#e Ogden Memorandum provides guidance to you in deploying your resources 
to enforce the CSA as part of the exercise of the broad discretion you are given 
to address federal criminal matters within your districts.Ó Department of Justice 
spokesmen have said the Ogden memo is not overruled and that this is not new 
policy. #ey refused to say whether some dispensaries should not be targeted.9

#e Ogden memo listed types of activity that Òmay indicate illegal drug traf-
!cking activity of potential federal interest.Ó #ese include the unlawful use of 
!rearms, violence, sales to minors, !nancial or marketing activities inconsistent 
with state law or its purposes, excessive amounts of cash, possession or sale of 
other drugs, and ties to other criminal enterprises. 

It is notable that, in practice, in states with clear and unambiguous laws that 
include strict statewide dispensary registration requirements and regulations, no 
medical marijuana dispensary or producer has been shut down or federally pros-
ecuted. Twenty-!ve licensed producers are operating in New Mexico, the !rst of 
which opened in spring 2009, following Attorney General HolderÕs statement that 
they would not be a federal enforcement priority.10 Hundreds of medical mari-
juana centers operate in Colorado, none of which have been targeted on the basis 
of state-legal activity.11  Finally, regulated non-pro!t dispensaries began to open 
in Maine in early 2011. #e only known raids with a primary focus on state-legal 
medical marijuana activities have been in states where dispensaries are not clearly 
registered with the state and regulated.'
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Conclusion
States should continue to implement duly enacted medical marijuana programs 

and to enact new programs. Well-regulated programs, including those with dis-
pensaries, are successfully providing seriously ill patients with access to their 
medicine and preventing them from having to support the criminal market. #ere 
is no real possibility that state employees would be targeted for implementing a 
program. While it is possible that federal agents could target a dispensary, there 
is no requirement that any federal prosecutor target dispensaries. It is up to each 
prospective operator to weigh the risks and decide whether to move forward. If 
past practices continue, only those operating without a state registration, or those 
not complying with state law, would be targeted.

1 David W. Ogden, Deputy Attorney General, ÒMemorandum for Selected United States Attorneys on 
Investigations and Prosecutions in States Authorizing the Medical Use of Marijuana,Ó October 19, 2009. http://
blogs.usdoj.gov/blog/archives/192

2 James M. Cole, Deputy Attorney General, ÒMemorandum for United States Attorneys: Guidance Regarding 
the Ogden Memo in Jurisdictions Seeking to Authorize Marijuana for Medical Use,Ó June 29, 2011. http://www.
mpp.org/assets/pdfs/library/Cole-memo.pdf

3 Letter to Governor Christine Gregoire from Washington state U.S. Attorneys, Jenny A. Durkan and Michael C. 
Ormsby, April 14, 2011.  http://seattletimes.nwsource.com/ABPub/2011/04/14/2014778917.pdf

4 Fischer, Howard, ÒFederal Prosecutor: Brewer, Horne Twisting Medical Marijuana Memo,Ó East Valley 
Tribune, May 26, 2011. http://www.eastvalleytribune.com/arizona/politics/article_62e3877a-87ee-11e0-95eb-
001cc4c03286.html

5 Wyloge, Evan, ÒU.S. attorney: Brewer and HorneÕs lawsuit logic ÔdisingenuousÕ,Ó Arizona Capitol Times, May 27, 
2011. Available at: http://azcapitoltimes.com/news/2011/05/27/us-attorney-brewer-and-horne%E2%80%99s-
lawsuit-logic-%E2%80%98disingenuous%E2%80%99/

6 Assistant Attorney General Tony West, DOJ Assistant Branch Manager Arthur R. Goldberg, Trial Attorney with 
the United States Department of Justice Scott Risner, Federal Defendant’s Motion to Dismiss and Memorandum 
of Law in Support "ereof, United States District Court, District of Arizona case No. 2:11-cv-01072-SRB, p. 2, 
August 1, 2011.

7 County of San Diego v. San Diego NORML 165 Cal.App.4th 798 (2008) cert. denied, 129 S. Ct. 2380 (2009), 
Quali!ed Patients Association v. City of Anaheim, 187 Cal.App.4th 734 (2010). 

8 Attorney General Holder testi!ed, ÒWell, again, if the entity is, in fact,'operating consistent with state law, and 
is notÑdoes not have any of those factors involved that'are contained in that deputy attorney general memo, 
and given, again, the limited resources that'we have and our determination to focus on major tra$ckers, that 
would be inconsistent with ... the policy as we have set it out.Ó http://www.youtube.com/watch?v=_OlY4-
nWK2Y&feature=player_embedded

9 Hoe"el, John, ÒJustice Department shoots down commercial marijuana cultivation,Ó LA Times, July 2, 2011. 
http://www.latimes.com/news/local/la-me-medical-marijuana-20110702,0,1515449.story

10 KOB-TV, ÒFeds: Medical marijuana producers not a target,Ó June 5, 2009.
11 In October 2011, federal agents seized marijuana from a Colorado dispensary, but it appears as if the federal 

authorities may have been targeting an individual for activities that were outside of or unrelated to the stateÕs 
law. Michael Roberts, ÒMarijuana raid: Cherry Top Farms compliant with state, but feds still seize plants, 
medicine,Ó Westword, Oct. 14, 2011.
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Appendix T: Teen Marijuana Use in Medical  
Marijuana States
#e debate over medical marijuana laws has included extensive discussion of 

whether such laws Òsend the wrong message to young people,Ó and thereby increase 
teen marijuana use. In order to assess the validity of such claims, the Marijuana 
Policy Project and Professor Mitch Earleywine created a report in September 2005 
(and updated in June 2011) analyzing teen use data in states with medical mari-
juana laws from dates before and a%er those laws were enacted. Researchers used 
data collected or commissioned by government agencies, such as the Youth Risk 
Behavior Surveillance System (YRBSS) survey conducted by states, in conjunction 
with the Centers for Disease Control, and the National Survey on Drug Use and 
Health (NSDUH) conducted by the Research Triangle Institute and sponsored by 
the U.S. Substance Abuse and Mental Health Services Administration. 

#e results showed that of the 13 states with e"ective medical marijuana laws 
with before-and-a%er data on teen marijuana use, only the two with the most 
recently enacted laws (Michigan and New Mexico) have indicated possible in-
creases, both of which were modest and within the con!dence intervals. #e other 
11 states showed either static use rates, modest decreases, or, in many cases, a 
statistically signi!cant decrease in teen marijuana use following enactment of a 
medial marijuana law. Most notably:

In California, the !rst state to pass a medical marijuana law and the state most 
o%en held up as an example of having a poorly cra%ed and easily abused law, life-
time marijuana use by 7th graders dropped from 10.9% to 9.4%, among 9th graders 
from 35% to 24.6%, and among 11th graders from 46.9% to 41.6%.

In Colorado, the state with the most robust dispensary system in the country, 
the NSDUH indicates past month marijuana use by 12- to 17-year-olds decreased 
modestly between 1999 and 2007-2008, from 10.3% to 9.1%.

And in Rhode Island and Vermont, the two states with the highest overall mari-
juana use rates among adults in the country, current use by high school seniors 
has actually gone down since passage of their respective medical marijuana laws: 
from 34.3% to 31.7% in Rhode Island, and from 37.2% to 32.9% in Vermont.

In short, no state with an overall change outside of the con!dence intervals saw 
an increase in teensÕ marijuana use, strongly suggesting that enactment of state 
medical marijuana laws does not increase teen marijuana use. #ese !ndings are 
consistent with the results of similar report prepared by Dr. Seth Ammerman for 
the winter 2011 edition of California Pediatrician.1 A%er reviewing before-and-
a%er data, Dr. Ammerman concluded, Òthe data are very reassuring that in almost 
all cases medical marijuana legalized for adults does not lead to an increase in 
recreational use of marijuana by adolescents.Ó

For more information on methodology or to download the full Teen Use Report, 
please visit mpp.org/teenuse.

1 Ammerman, Seth, M.D. ÒMedical Marijuana: Update for the Pediatrician,Ó California Pediatrician, Vol. 27, No. 1 
(Winter 2011): 12, available at http://www.aap-ca.org/news/caPed/California Pediatrician - Winter 2011.pdf.
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Appendix U: State Medical Marijuana  
Program Finances
With many states around the country facing serious budget shortfalls, one con-

cern frequently raised when debating the need for medical marijuana laws is the 
cost to state governments of implementing and administering such laws. However, 
data collected from states with functioning medical marijuana programs show 
that such concerns are unfounded. Most states require the administering agency 
to set fees for registry ID cards and dispensary registrations high enough to o"-
set administration costs, and in states where patients can obtain marijuana from 
dispensaries, transactions are o%en subject to sales or excise taxes. Consequently, 
no state medical marijuana program is currently facing signi!cant budget de!cits. 
In fact, most are operating at a surplus, with some generating millions in badly 
needed revenue. 

As of late 2011, eight states Ð Arizona, Colorado, Delaware, Maine, New Jersey, 
New Mexico, Rhode Island, and Vermont Ð and the District of Columbia have 
laws that recognize dispensaries or other entities where patients can purchase 
medical marijuana. Of these, only Colorado, Maine, and New Mexico have fully-
implemented systems with open dispensaries. A fourth state, California, does not 
have a statewide regulatory structure but does have several dispensaries licensed 
at the local level.

Of these, only California, Colorado, and New Mexico have readily available in-
formation on revenue generated through taxes. In California, the non-partisan 
state Board of Equalization estimates that dispensaries generate $58-$105 mil-
lion in annual sales tax revenue.1 In Colorado, for the !scal year ending in June 
2010, medical marijuana sales taxes brought in $2.2 million to state co"ers,2 and 
between Boulder, Colorado Springs, Denver, and Fort Collins, an estimated $3.84 
million in local sales taxes has already been collected in 2011.3 In New Mexico, 
sales by non-pro!t producers in the second quarter of 2011 (April Ð June) totaled 
$744,079, generating $55,938 in gross receipts tax revenue for state and local gov-
ernments.4 #is projects to over $223,000 per year in gross receipts tax revenue.

#ese states also bring in added revenue by assessing dispensaries application 
and registration fees. Dispensaries are licensed at the local level in both Colorado 
and California. In California, Oakland, which has licensed four medical mari-
juana dispensaries, provides a typical example. #e fee structure is graduating 
depending on how many patients the dispensaries serve and ranges from $5,000 
(for under 500 patients) to $20,000 (for over 1,500 patients).5 In Colorado, the 
Department of Revenue collected at least $8.9 million in fees from July 2010 
through March 2011 from medical cannabis businesses.6  #e state application fees 
for medical marijuana centers are $7,500 for 300 or fewer patients, $12,500 for 301 

1 ÒBerkeley cannabis collectives slapped with huge tax bills,Ó Berkeleyside, February 3, 2011. <http://www.
berkeleyside.com/2011/02/03/berkeley-cannabis-collectives-slapped-with-huge-tax-bills>

2 ÒCity reaps $209k in medical marijuana tax,Ó Coloradan.com, Nov. 6, 2010. <http://www.coloradoan.com/
article/20101106/NEWS01/11060341/1002/CUSTOMERSERVICE02>

3 ÒState Medical Marijuana ProgramsÕ Financial Information, Marijuana Policy Project, available at http://www.
mpp.org/issues/medical-marijuana/.

4 Email communications with Dominick Zurlo, September 28, 2011.
5  ÒOakland approves plan to license medical marijuana farms,Ó Oakland Tribune, July 21, 2010. <http://www.

mercurynews.com/alameda-county/ci_15566683?nclick_check=1>
6 ÒOversight O$ce for Medical Pot is Well O",Ó Denver Post, March 18, 2011. < http://www.denverpost.com/

news/marijuana/ci_17640484>



U-2

St
at

e-
By

-S
ta

te
 R

ep
or

t 2
01

1
Ap

pe
nd

ix
 U

: S
ta

te
 M

ed
ic

al
 M

ar
iju

an
a P

ro
gr

am
 F

in
an

ce
s to 500 patients, and $18,000 for those serving 501 or more patients. A cultivation 

license is $1,250, and an infused products manufacturer license is $1,250.7  New 
Mexico has a similar graduated fee schedule, though the variance is based on how 
long the non-pro!t producer has operated. #e fee is $5,000 for those who have 
been licensed less than a year, $10,000 for those licensed for more than one year, 
$20,000 for more than two years, and $30,000 for more than three years. In Maine, 
the Department of Human ServicesÕ Licensing and Regulatory Services requires 
all dispensary applicants to pay a $15,000 application fee, $14,000 of which is 
refunded if they are not awarded a registration,8 and the annual renewal fee is 
$15,000. 

Other states that are in the process of implementing dispensary systems will also 
charge registration fees to dispensaries and similar entities. Application fees range 
from $20,000 in New Jersey ($2,000 of which is non-refundable) to a $2,500 non-
refundable fee in Vermont. Registrations are similar to those in Colorado and New 
Mexico. For example, the District of Columbia will charge dispensaries $10,000 
annually for a registration, and cultivation centers would pay $5,000 annually, 
while Vermont will charge $20,000 for the !rst year and $30,000 for subsequent 
years.

#ese states also collect revenue through fees for registry ID cards for patients, 
caregivers, and dispensary employees. Fees are generally around $100 for cards, 
with some states Ð including Michigan, Oregon, Maine, and the District of 
Columbia Ð reducing the fee for low-income patients. #rough the !rst half of !s-
cal year 2011 (October-March 2011), these fees have already generated $4,860,783 
in revenue in Michigan, while the program required only $687,634 to operate 
during the same time frame.9

Expenses are generally minimal. Programs have reported expenses for database-
related so%ware, for machines to make registry cards, and for sta$ng. Some 
programs Ñ especially ones with a few thousand patients or fewer Ñ have been 
able to use so%ware included with Microso% O$ce for their databases, and at least 
one program shares the card-making machines with other health department pro-
grams. New MexicoÕs program purchased a machine to make holographic cards, 
which cost about $6,000-$8,000. 

Most states employ only a handful of sta"ers. For example, New Mexico has two 
full-time employees and one manager who also oversees three other programs, 
while Alaska and VermontÕs programs each require less than one full-time em-
ployeeÕs time. Oregon and MichiganÕs programs, which are each operating in the 
black, employ 25 employees each. Some programs do not even need dedicated 
sta"ers. In Rhode Island, for example, sta"ers are not designated for the medical 
marijuana program, and instead work on all 35 licensure programs the health 
department oversees.

For more information on state medical marijuana programsÕ !nancial impact, 
download our full report at http://www.mpp.org/reports/state-medical-mari-
juana.html.

7 <http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheader=application%2Fpdf&blobkey=id&blobtabl
e=MungoBlobs&blobwhere=1251643794376&ssbinary=true>

8 <http://www.maine.gov/dhhs/dlrs/rulemaking/adopted.shtml>
9 Report on the Amount Collected and Cost of Administering the Medical Marihuana Program, April 1, 2011. 

Submitted by Michigan Department of Community Health to Michigan House and Senate Appropriations 
Committees.
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Appendix V: Medical Marijuana Program 
Implementation Timelines
#e key to a medical marijuana program running smoothly is its timely and e"ec-

tive implementation by the appropriate state agency. Some legislators considering 
medical marijuana laws believe programs will take several years to implement. In 
reality, in most states with medical marijuana laws, agencies have implemented 
medical marijuana ID card programs and !nalized regulations within a year a%er 
the lawsÕ passage. In some cases, it has taken longer than that until a stateÕs dispen-
saries are up and running, especially when a governor has stalled implementation. 
However, states like Colorado and Maine have shown that even dispensary pro-
grams can be e"ectively implemented in one year if the executive branch does not 
delay. 

#e following chart summarizes each medical marijuana stateÕs timeline for 
implementation:

State  Year Enacted

Date When 
State Began 
Accepting 
ID Card 

Applications

Dispensaries (or 
the Equivalent) and 
Timelines for Their 

Implementation

Comments

Alaska Nov. 1998 Early June 1999 N/A'Ñ Law does not 
include state dispensary 
registrations.

Implementation of the patient 
and caregiver ID card program 
took about seven months. 

Arizona Nov. 2010 April 14, 2011 The Arizona 
Department of Health 
Services published final 
rules on March 28, 
2011 and dispensary 
licenses were expected 
by summer 2011, 
until Gov. Jan Brewer 
suspended dispensary 
implementation on 
May 27, 2011. 

Implementation of the patient 
and caregiver ID card program 
took about 5.5 months. 
However, Gov. Jan Brewer 
filed a lawsuit in federal court 
seeking a declaratory judgment 
on whether the medical 
marijuana program conflicts 
with federal law and froze 
dispensary implementation 
on May 27, 2011. Had it not 
been for Gov. BrewerÕs action, 
dispensaries would have been 
registered within a year of the 
lawÕs enactment.  

California Nov. 1996; 
voluntary ID 
cards enacted 
in Oct. 2003; 
funding 
enacted July 31, 
2004

Each of 58 
counties had 
to implement 
ID cards, and 
some delayed. 
An initial pilot 
program began 
in fall 2005. Two 
small counties 
still have not 
implemented ID 
cards.

N/A'Ñ Although 
there are hundreds 
of dispensaries in 
California, its state 
law does not include 
state dispensary 
registrations.

The county-by-county 
implementation of ID cards 
in California has not been 
a successful model. Some 
counties dragged their feet, and 
three even sued (unsuccessfully) 
to claim the law was preempted 
by federal law. 
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State  Year Enacted

Date When 
State Began 
Accepting 
ID Card 

Applications

Dispensaries (or 
the Equivalent) and 
Timelines for Their 

Implementation

Comments

Colorado Nov. 2000 voter 
amendment to 
constitution; 
June 2010 
dispensary law

June 1, 2001 Dispensaries already 
existed before the state 
law passed in June 
2010. They had to 
complete state forms 
and pay a fee by Aug. 
1, 2010. Dispensary 
regulations were 
finalized on June 15, 
2011 and went into 
effect on July 30, 2011.

Implementation of the patient 
and caregiver ID card program 
took just under seven months. 
The dispensary regulation bill 
began phasing in within two 
months of its passage, with the 
initial state form and fees due. 
Dispensary regulations were 
finalized and went into effect 
within one year of the lawÕs 
passage. 

Delaware May 2011, went 
into effect July 
1, 2011

Has not 
happened yet; 
anticipated in 
spring 2012

Dispensary regulations 
are expected by 
July 2012, and there 
will likely be three 
registered dispensaries 
by Jan. 2013, with three 
more by Jan. 2014.

The Delaware Department 
of Health and Social Services 
(DHSS) will finalize dispensary 
regulations and registry ID 
card applications and will issue 
a call for compassion center 
applications by July 1, 2012. 
DHSS will issue registration 
certificates to the highest 
scoring applicants in each of 
the three counties by January 1, 
2013, a little over one and a half 
years after the lawÕs passage. 

District of 
Columbia

Nov. 1998 
initiative. Due 
to CongressÕs 
intervention, 
the law did not 
go into effect 
until 2010. The 
D.C. Council 
revised it in 
May 2010, and 
it went into 
effect in July 
2010.

Has not 
happened yet; 
anticipated in 
early 2012

Regulations were 
published and went 
into effect on April 15, 
2011, and amended 
again on August 12, 
2011; dispensaries are 
anticipated by spring 
2012. 

Dispensary regulations were 
drafted within 10 months of 
the lawÕs effective date. D.C.Õs 
Department of Health began 
accepting applications from 
prospective cultivation site 
operators on August 5, 2011 and 
is expected to issue licenses by 
Jan. 2012. Dispensary licenses 
are expected to follow by spring 
2012, less than two years after 
the passage of the law. 

Hawaii June 2000 Dec. 28, 2000 N/A'Ñ Law does not 
include state dispensary 
registrations.

Implementation of the patient 
and caregiver ID card program 
took just over six months.

Maine Nov. 1999 
initiative, 
revised by 
voters in Nov. 
2009, and by 
the legislature 
in spring 2010 
and spring 
2011. 

Early July 2009 Six dispensary 
registrations were 
issued in July 2010 and 
two more were issued 
in Aug. 2010. This was 
within 10 months of 
enactment of the law.

MaineÕs initial law did not have 
a patient registry or regulated 
dispensaries. The new law was 
fully implemented within a year 
of its passage, with regulations 
enacted and ID cards and 
dispensary registrations issued. 
Four of the eight dispensaries 
are now up and running. As a 
result of a law passed in May 
2011, patient registration ID 
cards are now optional.
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State  Year Enacted

Date When 
State Began 
Accepting 
ID Card 

Applications

Dispensaries (or 
the Equivalent) and 
Timelines for Their 

Implementation

Comments

Michigan Nov. 2008 April 4, 2009 N/A'Ñ Law does not 
include state dispensary 
registrations. 

Implementation of the patient 
and caregiver ID card program 
took about five months.

Montana Nov. 2004 voter 
initiative 

Dec. 14, 2004 N/A'Ñ Law does not 
include state dispensary 
registrations.

Implementation of the patient 
and caregiver ID card program 
took 42 days.

Nevada Legislation 
to implement 
voter initiative: 
June 2001 

Oct. 1, 2001 N/A'Ñ Law does not 
include state dispensary 
registrations.

Implementation of the patient 
and caregiver ID card program 
took under four months.

New Jersey Jan. 2010 None yet, 
expected in  
fall 2011

None yet. Regulations 
were issued in Nov. 
2010, but the legislature 
rejected them. They 
were revised in Jan. 
2011 and are awaiting 
finality. Six Òalternative 
treatment centerÓ 
(ATC) licenses were 
issued in March 
2011. However, Gov. 
Christie halted ATC 
implementation on 
June 15, and then 
restarted it on July 19, 
2011. 

The Department of Health and 
Senior Services initially issued 
rules that were more restrictive 
than the law, leading to the 
legislature rejecting those rules. 
After the rules were revised in 
Jan. 2011, the legislature filed 
another formal resolution of 
disapproval regarding certain 
provisions, but the regulations 
are likely to be finalized 
in late 2011 or early 2012. 
Alternative treatment center 
implementation has taken 
over 1.5 years, but appears 
to be nearing its completion. 
After Gov. Christie held a 
press conference on July 19, 
announcing his intent to 
fully implement the law, the 
six licensed dispensaries are 
expected to be up and running 
in late 2011.  

New Mexico April 2007 July 6, 2007 
(initially 
temporary ID 
certificates were 
available)

The first Òlicensed 
producerÓ registration 
was issued in March 
2009, less than two 
years after passage. 
Four more were 
licensed in Nov. 2009 
and 20 were licensed in 
2010. 

Although New Mexico was the 
first state to license larger-scale 
cultivation and dispensing, its 
rules were finalized and the 
first producer was licensed in 
less than two years. Twenty-five 
licensed producers are currently 
licensed in the state.

Oregon Nov. 1998 May 1, 1999 N/A'Ñ Law does not 
include state dispensary 
registrations.

Implementation of the patient 
and caregiver ID card program 
took just under six months.
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State  Year Enacted

Date When 
State Began 
Accepting 
ID Card 

Applications

Dispensaries (or 
the Equivalent) and 
Timelines for Their 

Implementation

Comments

Rhode Island January 2006; 
dispensaries 
authorized in 
June 2009

March 31, 2006 ÒCompassion centerÓ 
regulations were 
finalized in March 
2010. Three applicants 
were approved on 
March 15, 2011, less 
than two years after the 
lawÕs enactment, but 
Gov. Chaffee delayed 
the issuance of final 
registrations on May 2, 
2011.

Implementation of the patient 
and caregiver ID card program 
took under three months. The 
health department was expected 
to issue compassion center 
registrations in Sept. 2010. 
However, it maintained that 
none of the applicants qualified, 
so it restarted the application 
process. After approving 
three compassion centers on 
March 15, 2011, Gov. Lincoln 
Chaffee reversed course on 
May 2, 2011, after receiving a 
letter from the U.S. attorney, 
and he has delayed issuing the 
certificates of registration to the 
compassion centers. 

Vermont Passed 
May 2004, 
effective date 
July 1, 2004; 
dispensaries 
authorized on 
June 2, 2011

Oct. 26, 2004 Dispensary regulations 
are expected within 
a year of the lawÕs 
effective date 

Implementation of the 
patient and caregiver ID card 
program took five months.  
The legislature passed a law 
authorizing the licensing 
of four dispensaries in May 
2011.  The Department of 
Public Safety will adopt rules, 
likely within a year of the lawÕs 
effective date. Within 30 days 
of the adoption of rules, the 
Department of Public Safety 
shall begin accepting dispensary 
applications. The law mandates 
that four dispensary registration 
certificates be issued by June 
2, 2012, one year after the lawÕs 
enactment. 

Washington 
state

Nov. 1998 N/A Ñ There 
are no ID cards 
in Washington 
state.

N/A'Ñ Law does not 
include state dispensary 
registrations.

Washington currently has no 
program to implement. 
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Appendix W: Medical Marijuana Laws and  
Civil Protections
#is chart reviews known state court cases related to civil protections and medi-

cal marijuana laws. Most of the court decisions have dealt with whether patients 
can be terminated for testing positive for marijuana metabolites, which stay in 
oneÕs system weeks a%er impairment wears o". Courts in California, Michigan, 
Montana, Oregon, and Washington have ruled that those state laws did not pro-
tect patients from being terminated, but the Michigan decision is being appealed 
and the Montana decision is not binding.

#e chart also reviews medical marijuana lawsÕ provisions that may support 
claims for civil protections Ñ such as protections from discrimination in housing, 
employment, child custody cases, or enrollment in a university Ñ and speci!c 
language limiting any such protections. #is chart does not include information 
about protections for physicians.  

State Court Decisions 
or Litigation

Language Most Relevant to Civil 
Protections

Limitations Related to Civil 
Protections

Alaska None known. A.S. 17.37.030 (b) ÒExcept as otherwise 
provided by law, a person is not subject 
to arrest, prosecution, or penalty in any 
manner for applying to have the personÕs 
name placed on the confidential registry 
maintained by the department under AS 
17.37.010.Ó

A.S. 17.37.030 (d) ÒNothing 
in this chapter requires any 
accommodation of any medical 
use of marijuana (1) in any place of 
employment ÉÓ

Arizona None known. 

A.R.S. ¤ 36-2814 says registered 
patients are not Òsubject to É penalty 
in any manner, or denial of any right 
or privilege, including any civil penalty 
or disciplinary action by a court or 
occupational or professional licensing 
board ...Ó for the permissible conduct. 
A.R.S. ¤ 36-2813 prohibits discrimination 
by schools, landlords, and employers, 
as well as discrimination in respect to 
organ transplants, other medical care, 
and custody and visitation, unless an 
exception applies. Employers generally 
cannot penalize patients for a positive 
drug test unless the patient used 
marijuana or was impaired by it at work. 

The prohibitions on discrimination 
by employers, landlords, and 
schools do not apply if Òfailing 
to [penalize the cardholder] 
would cause the [entity] to 
lose a monetary or licensing 
related benefit under federal 
law or regulations.Ó ARS ¤36-
2802 provides that the law does 
not allow anyone to undertake 
Òany task under the influence 
of marijuana when doing so 
would constitute negligence or 
professional malpractice.Ó HB 2541 
allows employers to take actions 
based on Ògood faithÓ beliefs about 
employee impairment. 
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State Court Decisions 
or Litigation

Language Most Relevant to Civil 
Protections

Limitations Related to Civil 
Protections

California In Ross v. 
Ragingwire, the 
state Supreme 
Court ruled that 
the law does not 
protect patients 
from firing for 
testing positive 
for metabolites. 
It noted that 
the legislature 
could enact such 
protections. The 
legislature did so 
in 2008, passing 
AB 2279, but the 
bill was vetoed.

Voters declared their intent Ò[t]o ensure 
that seriously ill Californians have the 
right to obtain and use marijuana for 
medical purposesÓ and to Òensure that 
patients and their primary caregivers who 
obtain and use marijuana for medical 
purposes upon the recommendation of 
a physician are not subject to criminal 
prosecution or sanction.Ó

(Calif. Health & Safety Code ¤ 11362.5 
(b))

Calif. Health & Safety Code 

¤ 11362.785 (a) provides ÒNothing 
in this article shall require any 
accommodation of any medical 
use of marijuana on the property 
or premises of any place of 
employment or during the hours 
of employment or on the property 
or premises of any jail, correctional 
facility, or other type of penal 
institution in which prisoners 
reside or persons under arrest are 
detained.Ó

Colorado A paralyzed 
patient is suing his 
employer because 
his employment 
was terminated 
for the medical 
use of marijuana. 
In August 2011, 
the Colorado 
Court of Appeals 
ruled 2-1 against 
unemployment 
benefits for 
medical marijuana 
patient Jason 
Benior who was 
fired for testing 
positive.

C.R.S. ¤ 25-1.5-106 (8) says Òthe use 
of medical marijuana is allowed under 
state lawÓ to the extent it is carried out in 
accordance with the state constitution, 
statutes, and regulations. Patients and 
caregivers may be protected by the stateÕs 
ÒLawful Off-Duty Activities Statute,Ó 
which protects employees from being 
penalized for legal outside-of-work 
behavior.

Col. Const. Art. XVIII, ¤ 14. (10) 
(b) specifies ÒNothing in this 
section shall require any employer 
to accommodate the medical use of 
marijuana in any work place.Ó

Delaware None known. 16 Del. Code ¤4903A (a-b) says registered 
patients and caregivers are not Òsubject 
to É denial of any right or privilege, 
including but not limited to civil penalty 
or disciplinary action by a court or 
occupational or professional licensing 
board or bureau ...Ó for the permissible 
conduct. ¤4905A (a-b) prohibits 
discrimination by schools, landlords, 
and employers, as well as discrimination 
in respect to organ transplants, other 
medical care, and custody or visitation, 
unless an exception applies. Employers 
generally cannot penalize patients for a 
positive drug test for marijuana unless 
the patient used or was impaired by 
marijuana at work or during work hours. 

16 Del. Code ¤4904(A) and 4905A 
(a-b) provide limitations on the 
protections. The prohibitions 
on discrimination by employers, 
landlords, and schools do not 
apply if Òfailing to [penalize the 
cardholder] would cause the 
[entity] to lose a monetary or 
licensing-related benefit under 
federal law or regulation.Ó ¤4904A 
(a) provides that the chapter does 
not allow anyone to undertake 
Òany task under the influence 
of marijuana, when doing so 
would constitute negligence or 
professional malpractice.Ó 
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State Court Decisions 

or Litigation
Language Most Relevant to Civil 

Protections
Limitations Related to Civil 

Protections
District of 
Columbia

None known. 57 DCR 3360 (1) provides ÒAll seriously 
ill individuals have the right to obtain and 
use marijuana for medical purposes when 
a licensed physician has found the use of 
marijuana to be medically necessary and 
has recommended the use of marijuana 
ÉÓ Sec. 3

Ò(a) Notwithstanding any other District 
law, a qualifying patient may possess 
and administer medical marijuana, 
and possess and use paraphernalia, in 
accordance with this act and the rules 
issued pursuant to section 14.Ó

57 DCR 3360 (4) (d) says ÒNothing 
in this act permits a person to: 
(1) Undertake any task under the 
influence of medical marijuana 
when doing so would constitute 
negligence or professional 
malpractice ÉÓ

Hawaii None known. HRS ¤ 329-122 states: ÒNotwithstanding 
any law to the contrary, the medical use of 
marijuana by a qualifying patient shall be 
permitted if: ÉÓ

HRS ¤ 329-122 (c) provides: ÒThe 
authorization for the medical use 
of marijuana in this section shall 
not apply to: É (2) The medical 
use of marijuana:

É (B) In the workplace of oneÕs 
employment É Ó

Maine None known. 22 M.R.S.A. ¤ 2423-E provides that 
persons whose conduct is authorized by 
the act Òmay not be denied any right or 
privilege or be subjected to  É penalty 
or disciplinary actionÓ for the authorized 
conduct. The same section provides, ÒA 
school, employer, or landlord may not 
refuse to enroll or employ or lease to or 
otherwise penalize a person solely for that 
personÕs status as a qualifying patient or 
a primary caregiverÓ unless an exception 
applies. It also provides, ÒA person 
may not be denied parental rights and 
responsibilities with respect to or contact 
with a minor child ÉÓ unless the personÕs 
behavior is contrary to the best interests 
of the child.

The protections from 
discrimination by employers, 
landlords, and schools do not apply 
if Òfailing to [penalize the person] 
would put the school, employer, 
or landlord in violation of federal 
law or cause it to lose a federal 
contract or funding.Ó MaineÕs law 
Òdoes not permit any person to: 
Undertake any task under the 
influence of marijuana when doing 
so would constitute negligence or 
professional malpractice or would 
otherwise violate any professional 
standard ÉÓ The law also does 
not require ÒAn employer to 
accommodate the ingestion of 
marijuana in any workplace or any 
employee working while under the 
influence of marijuana.Ó

Michigan On Feb. 11, 2011, 
the U.S. District 
Court for the 
Western District 
of Michigan ruled 
against sinus 
cancer survivor 
Joe Casias, who 
sued Wal-Mart 
for terminating 
his employment 
for failing a 
drug test. The 
Michigan ACLU, 
which represents 
Mr. Casias, is 
appealing to the 
Sixth Circuit 
Court of Appeals. 

The introductory clause says a purpose 
is to Òprovide protections for the medical 
use of marihuana.Ó MCL 333.26424 (a) 
provides that those abiding by the act 
cannot be subject to ÒÉ penalty in any 
manner, or denied any right or privilege, 
including but not limited to civil penalty 
or disciplinary action by a business or 
occupational or professional licensing 
board or bureau.Ó Sec. 4 (c) provides, 
ÒA person shall not be denied custody 
or visitation of a minor for acting in 
accordance with this act, unless the 
personÕs behavior is such that it creates 
an unreasonable danger to the minor 
that can be clearly articulated and 
substantiated.Ó

MCL 333.26424 provides Ò(b) 
This act shall not permit any 
person to do any of the following: 
É (1) Undertake any task under 
the influence of marihuana, 
when doing so would constitute 
negligence or professional 
malpractice.  É (c) Nothing in 
this act shall be construed to 
require: É (2) An employer to 
accommodate the ingestion of 
marihuana in any workplace or any 
employee working while under the 
influence of marihuana.Ó
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State Court Decisions 
or Litigation

Language Most Relevant to Civil 
Protections

Limitations Related to Civil 
Protections

Montana In 2009, the 
Montana Supreme 
Court upheld 
the dismissal of 
a patient who 
tested positive 
for marijuana 
metabolites 
in Johnson v. 
Columbia Falls 
Aluminum. The 
decision is a 
memorandum 
opinion, and is not 
binding precedent 
on other cases. 

MCA ¤ 50-46-201 provides that those 
abiding by the act Òmay not be arrested, 
prosecuted, or penalized in any manner 
or be denied any right or privilege, 
including but not limited to civil penalty 
or disciplinary action by a professional 
licensing board or the department of 
labor and industryÓ for the medical use of 
marijuana in accordance with the act. 

SB 423, Sec. 11, which was 
enacted in 2011, does not require 
employers to accommodate 
medical marijuana use, a school 
to allow patients to participate 
in extracurricular activities, 
or a landlord to allow medical 
marijuana cultivation or use. 
It provides that employers can 
prohibit medical marijuana use in 
contracts, and it does not provide 
a cause of action for wrongful 
discharge or discrimination. A 
patient or provider may only 
cultivate with his or her landlordÕs 
written permission. (Sec. 4 and 5, 
SB 423.)

Nevada None known. NRS 453A.510 ÒA professional licensing 
board shall not take any disciplinary 
action against a person licensed by the 
board on the basis that: 1. The person 
engages in or has engaged in the medical 
use of marijuanaÓ according to the law or 
that they are or were a caregiver. 

NRS 453A.800 ÒThe provisions of 
this chapter do not: É '2. Require 
any employer to accommodate the 
medical use of marijuana in the 
workplace.Ó

New Jersey None known. N.J.S.A 24:6I-2 (e) states ÒÉ the purpose 
of this act is to protect from arrest, 
prosecution, property forfeiture, and 
criminal and other penalties, those 
patients who use marijuana to alleviate 
suffering ...Ó N.J.S.A 24:6I-6 (b) provides 
that patients, caregivers, and others acting 
in accordance with the law Òshall not 
be subject to any civil or administrative 
penalty, or denied any right or privilege, 
including, but not limited to, civil penalty 
or disciplinary action by a professional 
licensing board, related to the medical use 
of marijuana.Ó

N.J.S.A 24:6I-14 ÒNothing in this 
act shall be construed to require É 
an employer to accommodate the 
medical use of marijuana in any 
workplace.Ó

New Mexico None known. N.M.S.A. ¤ 26-2B-4 (4) (a) provides that 
qualified patients Òshall not be subject 
to arrest, prosecution or penalty in any 
manner for the possession of or the 
medical use of cannabis if the quantity 
of cannabis does not exceed an adequate 
supply.Ó

N.M.S.A. ¤ 26-2B-5(A)

ÒParticipation in a medical use of 
cannabis program by a qualified 
patient or primary caregiver does 
not relieve the qualified patient 
or primary caregiver from: ... 
(3) criminal prosecution or civil 
penalty for possession or use of 
cannabis: É (c) in the workplace 
of the qualified patientÕs or primary 
caregiverÕs employment ÉÓ
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or Litigation
Language Most Relevant to Civil 

Protections
Limitations Related to Civil 

Protections
Oregon In April 2010, the 

Oregon Supreme 
Court ruled in 
Emerald Steel v. 
BOLI that patients 
are not protected 
from being fired 
for testing positive 
for metabolites.

ORS 475.328 Ò(1) No professional 
licensing board may impose a civil 
penalty or take other disciplinary action 
against a licensee based on the licenseeÕs 
medical use of marijuana in accordance 
with the provisions of ORS 475.300 to 
475.346 or actions taken by the licensee 
that are necessary to carry out the 
licenseeÕs role as a designated primary 
caregiver to a person who possesses a 
lawful registry identification card.Ó

ORS 475.340 ÒNothing in ORS 
475.300 to 475.346 shall be 
construed to require: É (2) An 
employer to accommodate the 
medical use of marijuana in any 
workplace.Ó

Rhode 
Island

None known. RIGL ¤ 21-28.6-4 (a) and (c) provide 
that patients and caregivers abiding by 
the act Òshall not be subject to arrest, 
prosecution, or penalty in any manner, or 
denied any right or privilege, including 
but not limited to, civil penalty or 
disciplinary action by a business or 
occupational or professional licensing 
board or bureauÓ for the medical use of 
marijuana. RIGL ¤ 21-28.6-4 (c) provides, 
ÒNo school, employer, or landlord may 
refuse to enroll, employ, or lease to or 
otherwise penalize a person solely for his 
or her status as a cardholder.Ó RIGL ¤ 21-
28.6-4 (n) provides, ÒFor the purposes of 
medical care, including organ transplants, 
a registered qualifying patientÕs authorized 
use of marijuana shall be considered the 
equivalent of the authorized use of any 
other medication used at the direction of 
a physician, and shall not constitute the 
use of an illicit substance.Ó

RIGL ¤ 21-28.6-7 states Ò(a) This 
chapter shall not permit:

(1) Any person to undertake 
any task under the influence 
of marijuana, when doing so 
would constitute negligence or 
professional malpractice ÉÓ and 
Ò(b) Nothing in this chapter shall 
be construed to require:

É  (2) An employer to 
accommodate the medical use of 
marijuana in any workplace.Ó

Vermont None known. The explicit patient and caregiver 
protections in the medical marijuana law 
are from criminal penalties, ÒA person 
who has in his or her possession a valid 
registration card issued pursuant to this 
subchapter and who is in compliance 
with the requirements of this subchapter 
É shall be exempt from arrest or 
prosecution under subsection 4230(a) of 
this title.Ó (18 V.S.A. ¤ 4474b.)

18 V.S.A. ¤ 4474c. provides 
Ò(a) This subchapter shall not 
exempt any person from arrest or 
prosecution for: (1) Being under 
the influence of marijuana while:

É (B) in a workplace or place of 
employment; or

É (2) The use or possession of 
marijuana by a registered patient 
or a registered caregiver: É (B) in 
a manner that endangers the health 
or well-being of another person.Ó
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State Court Decisions 
or Litigation

Language Most Relevant to Civil 
Protections

Limitations Related to Civil 
Protections

Washington In Roe v. Teletech 
Customer Care 
Management, the 
Washington State 
Supreme Court 
ruled in favor of 
an employer who 
was sued after 
terminating a 
medical marijuana 
patient. The ruling 
was issued on June 
9, 2011.

Under SB 523 (enacted in part in 2011), 
medical marijuana cannot be the Òsole 
disqualifying factorÓ for an organ 
transplant unless it could cause rejection 
or organ failure, though a patient could be 
required to abstain before or during the 
transplant. (Sec. 408) The law also limits 
when parental rights and residential time 
can be limited due to the medical use of 
marijuana. (Sec. 409, SB 523)

ÒNothing in this chapter requires 
any accommodation of any 
on-site medical use of cannabis 
in any place of employment, in 
any school bus or on any school 
grounds, in any youth center, 
in any correctional facility, or 
smoking cannabis in any public 
place or hotel or motel.Ó ((RCW 
69.51A.060(4).) An employer 
explicitly does not have to 
accommodate medical marijuana 
if it establishes a drug-free 
workplace. (RCW 69.51A.060 (6))


